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Chapter 1

MIlitary Adm nistrative Law

Section | Introduction

1-1. Admnistrative Law

Legal questions in mlitary admnistrative | aw
usually involve the interpretation of statutes and
regul ati ons and the rendering of advice to
commanders and their staff officers. In the typical
staff judge advocate office, opinions are prepared
by the adm nistrative | aw section. The advice given
commanders or their staffs is not binding on them
Nevert hel ess, the author of an adm nistrative |aw
opi ni on should make clear the statutory, regul atory,
or other basis for his advice so that the recipient
can properly assess the ram fications of his
proposed action. This handbook is witten to assi st

t he judge advocate in fulfilling this m ssion.

Section |1

Basis for MIlitary Adm nistrative Law



1-2. Constitutional Authority

The United States Constitution grants fundanent al
mlitary authority to Congress and the President.?
Al'l activities of the Arny, including regulations,
orders, and directives of every nature, are founded
on this basic authority. O course, it is

mani festly inpractical for either Congress or the
President to participate individually in every
affair of the Army. Mlitary authority, therefore,
is generally exercised by the Secretary of Defense,
the Secretary of the Army, and subordi nate

of ficials.

1-3. Authority of the Secretary of the Arny
Because the Constitution vests all mlitary
authority in Congress and the President, whatever
authority the Secretary of the Arny has nust be
derived fromthem

a. Congress. Congress has conferred a great

deal of authority directly on the Secretary, partly



by statutes prescribing specific responsibilities
but primarily by a general provision granting, "the
authority necessary to conduct all affairs of the
Department of the Army."?

b. President. The President is expressly
aut horized to designate any executive branch
of ficial who is appointed by and with the advice and
consent of the Senate to perform any functions
vested in the President by |aw’ unless del egation is
affirmatively prohibited.* However, this provision
does not limt the President's inherent right to
del egate the performance of unrestricted functions
vested in the President nor does it require express
aut horization in any case in which an act would be
presuned in |aw to be done by authority or direction
of the President.”

The President has expressly del egated many of
Presidential functions to the Secretary of the Arny
by executive order or other witing. Many other

presidential functions, however, are performed by



the Secretary w thout express del egation, either on
the theory of an inplied delegation of authority or
under the alter ego doctrine.®

The alter ego doctrine does not require a true
del egation of authority and, in fact, may be
utilized to allow the Secretary to exercise sone
presidential functions which are actually
nondel egabl e. The doctrine was established by the
United States Supreme Court in recognition of the
mani fest inpossibility of the President acting
personally in each of the multifarious duties of
Presidential office.’ Under the alter ego doctrine,
the act of the head of an executive departnent is
presuned in law to be the act of the President.?
Al t hough the Secretary of the Arny is the head of a
mlitary rather than an executive departnment, the
principle is still considered applicable.

In perform ng presidential functions which are
nondel egabl e, the Secretary specifies that the

action is, "by direction of the President." However,



in perform ng del egabl e functions, the Secretary nay
t ake i ndependent acti on.

c. The Secretary of Defense. Authority may al so

be delegated to the Secretary of the Arnmy by the
Secretary of Defense,® who, in turn, derives
authority fromthe President or Congress. '

d. Delegation. 1In view of the nmagnitude of

responsibilities placed on the Secretary of the
Armmy, the inpossibility of his dealing personally
with each one is apparent. Obviously, the Secretary
must del egate a great many of his functions to
subor di nat es.

(1) Wthin the Secretariat. The Secretary is

expressly authorized to assign such duties as is
consi dered appropriate to the Under Secretary of the

Army and to the Assistant Secretaries of the Army. !
The Secretary may assign any duties under this

pr ovi si on.

(2) Below the Secretariat. There is no

general |egislation authorizing the Secretary of the



Army to del egate functions vested in the Secretary
to authorities below the Secretariat, although there
are various statutory provisions authorizing such
actions with respect to specific subjects.®
Nevertheless, it is generally accepted that, even
wi t hout statutory authorization, the Secretary may
del egate mnisterial functions, but not

di scretionary powers. Even in the case of

di scretionary authority, the Secretary nmay exercise
di scretion in the formof regulations establishing
specific standards, and the application of such
standards to particular cases is then treated as

being m nisterial.

1-4. Promul gati on of Arnmy Regul ations

a. Authority. Mny statutes relating to the
Armmy contain specific provisions authorizing the
i ssuance of inplenmenting regulations.* In addition,
the follow ng general statutory provisions authorize

their issuance:



The President nmay prescribe regulations to carry
out his functions, powers, and duties under this
title. The President may prescribe regulations for
t he government of the Arny. ™

The head of an Executive departnent or mlitary
departnment may prescribe regulations for the
governnment of his departnent, the conduct of its
enpl oyees, the distribution and performnce of its
busi ness, and the custody, use, and preservation of
its records, papers, and property.*®

The Secretary [of the Arny] may prescribe
regul ations to carry out his functions, powers, and
duties under this title."

Presently, Arny regul ations are issued "by order
of the Secretary of the Arny," over the signature
bl ock of the Chief of Staff of the Arny, and
aut henticated by The Adjutant General. The
signature of the Secretary of the Arny or his

desi gnee is not regarded as essenti al.



b. Limtations. Because the Constitution

expressly gives Congress rul e-maki ng power over the
entire field of mlitary adm ni stration but does not
define the rul e-maki ng powers of the President as
Commander in Chief, the executive branch is
undoubtedly limted by any congressional action that
has been taken. Therefore, to the extent Congress
exercises its constitutional power to make rules for
t he governnment and regul ation of the | and and naval
forces, it occupies the field, and the President, by
exerci se of his constitutional powers as Commander
in Chief cannot encroach thereon. To the extent
Congress has not occupied the field, the President's
power is of necessity called into action.

Al t hough Congress may not delegate its power to
make a law, it may make a law permitting
determ nation of sone fact or state of things upon
whi ch action under the |law may depend. 1In this way,
Congress, provided it has set a sufficiently

definite standard, can confer rul e-nmaking power upon



the President or other adm nistrative officers.
This is not a delegation of |egislative power, but
the conferring of the power to fill in the details
of broad | egislative standards. Such rul e- maki ng
power need not be expressly conferred but may be
inplied as necessary to acconplish the broad

| egi sl ative purposes sought to be obtai ned.

1-5. Command authority

Congress has authorized the Secretary of the Arny to
assign, detail, and prescribe the duties of nenbers
of the Army.'® Command is exercised by virtue of the
of fice and special assignnent of nmenbers of the Arny
holding mlitary rank who are eligible by law to
exerci se command. *® Therefore, a civilian may not
exerci se command, and officers who are not eligible
by statute may not exercise command.? The Secretary
of the Arny has al so established other restrictions

or grounds of ineligibility to exercise command,



such as being under arrest, being |ocated at an
installation where not permanently assigned, or
bei ng assigned to the General Staff or Departnent of
the Arny staff agencies.?®

Conmand is normally connected with seniority in
rank. Thus the senior officer of a unit or at an
installation who is eligible for command is the
commander. Rank is the relative position or degree
of precedence bestowed on mlitary persons which
confers eligibility to exercise conmand or authority
inthe mlitary service.?® The chain of command is
t he fundanmental organizational technique for the
exerci se of command and is sinply the succession of
commanders, superior to subordinate. At the head of
the chain of command is the President, acting as the
Commander in Chief. Staff and adm nistrative
officers are not in the chain of command. It is
Army policy that each individual in the chain of

conmand i s del egated sufficient authority to



acconplish his assigned tasks and responsibilities.?

The actual scope of command has several sources.
Some authority is given conmanders by statute,?
whil e nost command authority is contained in various
Army regulations.® It is also generally accepted
t hat a conmander has the inherent power to issue
orders necessary for the acconplishnment of his
m ssion or for the welfare of his troops so |ong as

such orders are lawful.?®

The scope of command
authority is also limted to the personnel and the
physical facilities which make up a particul ar
conmand. Thus, a battalion conmander may appoint a

board to investigate battalion norale, but he cannot

appoint one to investigate division norale.
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Chapter 2

Law of MIlitary Installations

Section |

| nt roducti on

2-1. Gener al

This chapter examnes the law relating to mlitary
installations that, as used here, refers to fixed
| and areas controlled and used by mlitary

activities.?

The materials in this chapter
primarily apply to mlitary installations in the
United States under the control of the Secretary of
the Arnmy. Consequently, |and areas used for

nonm |litary purposes, such as Arnmy civil works, are
not directly discussed here. What is discussed in
the pages that follow are the general rules

regardi ng acquisition and disposal of mlitary rea

property, the exercise of Federal |egislative



authority over mlitary |and, and the extent of
mlitary authority to control activities on or near

mlitary installations.

Section |1

Acqui sition, Use, and Di sposal of Property

2-2. Responsibility of the Corps of Engineers

The Chief of Engineers is the official custodian of

| egal docunents concerning real property of the Arny
and Air Force, including docunents pertaining to
Federal |egislative jurisdiction.?® Consequently,

t he Corps of Engineers is responsible for questions
about title to and jurisdiction over Arny realty.
The Corps of Engineers also has functional
responsibility for nmost projects involving
acquisition, nodification, or disposal of Arny
realty interests or legislative jurisdiction over

| and, major construction projects, and state



attenpts at annexation of installations.? Although
The Judge Advocate General has a direct advisory and
operating role in sonme of these matters,* the post

j udge advocate and installation commnder do not
have i ndependent or primary authority for nost

actions involving real property.

2-3. Acquisition

a. Authority to acquire land. The Federal

Governnment has inherent power to acquire | and and
related interests for its purposes.3 Congress,
whi ch constitutionally has the power to di spose of
and regul ate Federal |ands,® has limted the
exerci se of this power by Federal agencies unless
expressly authorized by statute.* Accordingly,
Congress has provi ded:

(1) No mlitary departnent nay acquire rea
property not owned by the United States unless the

acqui sition is expressly authorized by |aw *



(2) The service secretaries nay obtain an option
on land without limtation.® Although the service
secretaries nmay acquire any other kind of interest
in Iand needed for national defense w thout
congressi onal approval where the cost does not
exceed $200, 000, any acquisition in excess of that
anmount nust be approved by Congress in the annual
Mlitary Construction Authorization Act which
aut horizes |l and acquisitions and construction
projects on an individual basis.® This limtation
al so affects transactions in which |land is obtained
from ot her Federal agencies.?®®

(3) Mlitary construction is also subject to
congressi onal approval ,®* although minor mlitary
construction projects can be undertaken wi thout
seeki ng congressional approval on an individual
basis.* Whether a project is mnor is determ ned
fromtime to tinme by Congress which deci des what
ceiling to place on minor construction projects.*

VWhere a project will cost nore than $500, 000 the



proj ect must be approved by the Secretary and
Congress nust be informed.* For smaller projects,
operation and mai nt enance funds, up to $200, 000,
appropriated for the use of the mlitary departnents
may be used.*

b. Methods of acquiring |and. Lands needed for

mlitary use may be acquired from existing Federal
resources or fromprivate persons or State and | ocal
Governnments. It is Army policy to obtain property
in the nost econom cal way and to maxim ze use of
property already controlled by the Arny and the

* The several nethods of

other mlitary departnents.?
acquisition follow in order of the Arny's relative
preference for them

(1) Donations.* The Secretary of the Arny
may accept donations of land for nost mlitary
pur poses*® as well as donations conditioned on use
for or in connection with a school, hospital,

i brary, nmuseum cenmetery, or other Arny institution

or organization.* State |aw may affect donati ons,



as, for exanple, where State |aw prohibits bequests
of real property within the State to the Federa

Gover nment . 48

Where | and cannot be obtai ned by
donation, Arny regul ations favor acquisition by
means of a long-term nom nal |ease.*

(2) Obtaining land fromw thin the Federal

Gover nnent . Land can be obtained fromw thin the

Federal Governnent in several ways. Reassignnment of
land fromwithin the Arny to a new organi zati on or
use i s the easiest nmethod of obtaining | and and
accords with Federal policy that favors

reassi gnnent . *°

Arny regul ati ons favor reassignnment
over donation, > thereby maxim zing use of existing
Arnmy resources. Where land is not available within
the Arny, joint use of other Federal |land with other
agenci es shoul d be considered, ®® or, where the |and
will not be needed permanently, |and can be obtai ned
from other agencies for tenporary use by "permt.">®

But where land is needed pernmanently and joint use

is not possible, it is preferred that permnent



"transfer” of the | and be sought fromother mlitary
departnments.* Before |ooking to other Federal

| ands, Arny policy also prefers recapturing the use
of lands in which the Arny has an interest but which
is occupi ed by soneone outside the Federal

Gover nment . °>°

Only when these alternatives are
exhaust ed does Arny policy permt obtaining |and
from other sources within or w thout the Federal
Gover nnment .

The nost abundant source of land in the
Governnment outside the mlitary departments is the
public domain, which consists of the | ands outside
the original 13 States and Texas to which the United
States originally acquired title and as to which
ownershi p has not passed to the States in which the

t57

| ands are located.® The President® may withdraw,

reserve, or set aside portions of the public domain
fromthe use of the Bureau of Land Managenent of the
Department of the Interior® for the use of other

9

agenci es, *® subject to the reservation of authority



in Congress to withdraw, reserve or set aside |ands
more than 5,000 acres in size for defense purposes.®
An agency controlling public | ands does not have
absol ute power over them For exanple, the
Secretary of the Interior, with the concurrence of
the Adm nistrator of General Services, decides
whet her excess lands will be returned to the public
domain or sold® and, while the land is used by the
agency, the Secretary of the Interior continues to
control the mineral rights.®
Lands al ready under the control of Federal

agencies may be transferred to the use of another
agency. Congressional approval is required for
transfers of |ands purchased under a specific
appropriation for a particular purpose.® One source
of land is excess property no | onger needed by an
agency that can be transferred® subject to Federal
Property Managenent Regul ations. ®

(3) Obtaining land from outside the Federal

Governnent. Land nay be obtained from sources




out side the Federal Governnment in any one of the
ways di scussed bel ow.

(a) Purchase or |ease. Land may be

obt ai ned by purchase or |ease.® The nature of the
Governnment's rights in purchased property is
governed by State rather than Federal |aw. ® The
service secretaries may normally acquire any
interest in land costing no nore than $200, 000

wi t hout specific congressional approval ® and, when
urgently needed, interests in |land worth any
amount . ®®  Any ot her | and purchases nust be approved
by Congress.’® Before purchase, the Corps of

Engi neers nust find the title valid.” Except for

| eases of family housing in the United States,’® Guam
or Puerto Rico and | ease of property generally
overseas, ® there is no permanent statutory authority
for the service secretaries to enter into | eases.
The General Services Adm nistration has primary
responsibility for |easing property for Federal

74 It

use. must execute or approve | eases for



property in urban centers as defined in the Federal
Property Management Regul ations’™ or where rented

® Sone

bui | di ng space exceeds 2,500 square feet.’
exceptions to this requirement are where the | ease
will be rent-free or for nominal consideration’ or

where no nore than 2,500 square feet will be rented

for a recogni zed speci al purpose.’®

(b) Condemation and requisition. The

service secretaries may proceed in court to acquire
any interest in land by condemnati on, provided the
proj ect has been congressionally authorized.” Title
to the land will vest immediately in the United
States upon the filing of a declaration of taking
and deposit in court of the Governnent's estinmate of
conpensation.® Otherwi se, title does not vest in
the United States until final judgnment and paynent

of conpensation. |In either event, possession of the

property is pursuant to a court order. |If a deposit



is made, the | andowner has the right, subject to
court approval, to withdraw the funds fromthe
registry of the court. This does not prohibit the
| andowner from seeki ng additional conpensation in
the proceeding. |f the final award of conpensation
is greater than the deposit, the |andowner is
entitled to interest on the difference. The nature
of the Governnment's interest in the property is
determ ned by the estate it sets forth in the
condemati on proceedi ng.

Akin to condemmation is requisition, which is the
taking of property under the |law of war w thout
resort to the judicial process.® Requisition is
warranted only when circunstances will not permt
del ay and statutory action to achieve the sane

purpose would be too late.® In Youngstown Sheet &

Tube Conpany v. Sawyer,® the President, based on

necessity dictated by the Korean conflict, directed
the Secretary of Commerce to seize npst of the

nation's steel mlls when a general strike in the



mlls was called. The Court held that absent
congressi onal authority the President does not have
energency power to seize property. Congressiona
authority to the President to requisitionis limted
t oday.

The fifth amendnment requirenment for conpensation
is not suspended by war.® For exanple, a |essee
beconmes entitled to just conpensation for the
property interest disturbed when a | easehold is
requi sitioned in wartime® (although the Governnent al
action nmay at the same tine be a discharge from
liability for rent accruing during the period of
di spossession).? Just conpensation for property
taken for war purposes includes interest fromthe
time of taking until full payment is nade.® The
cost of |ocating, excavating, and renoving or
expl odi ng unexpl oded shells left buried in the
ground is properly included as just conpensation for
use of land for purposes such as an artillery

range.® The question sometinmes arises whether there



has been a taking of private property where, for
exanpl e, there are frequent overflights by mlitary
aircraft over private land. |If the flights
substantially burden the property and affect its
use, the private owner will be awarded conpensation
by the courts.® A land owner who might seek
conpensation in the United States Clainms Court is
subject to a 6-year statute of limtations, which
begins to run at the time of the taking.®

(c) Adverse possession. In Stanley v.

Schwal by, > the Suprenme Court held that the United
States acquired title to disputed property in an
action of trespass to try title that was brought

agai nst a post commander. The Court held that title
passed based on the State statute of linitations

whi ch, while not ordinarily binding on the United
States, can be relied on by the Governnent for its
benefit.® Although The Judge Advocate General has

guesti oned whether the United States can acquire



title by adverse possession, ® Stanley has been
fol l oned by other courts.®

c. Incunbrances on title. Title is held in the

United States, not any individual agency.® Although
t he purchase of land inplies that the interest
obtained will be a fee sinple, there is authority to
accept less. The Attorney General has the power to
excl ude outstanding interests for the benefit of
third parties in condemation proceedings.® A
simlar power exists with respect to other methods
of acquisition.?® \Where, for exanple, highways,
roads, railroad, utilities, or ceneteries are

| ocated on land to be acquired, these can be

rel ocated, altered, vacated, abandoned, or the | and
can be acquired subject to existing easenents for
rights of ways and ceneteries.® The latter is
preferred if there is no interference with the

Federal use. !

When there is interference, these and
any other interests should be extinguished through

normal acqui sition procedures.



I nstruments conveying land to the United States
soneti mes contain declarations that the grant is
made for a particul ar purpose. A declaration that
does not expressly state a condition subsequent and
provide for a right of reentry does not generally
affect title if the land is applied to a different

use. |n contrast, Etheridge v. United States'®

concerned a conveyance of |land for "use and
occupation as a site for a lifesaving station."
Applying State law, the court construed the deed as
creating a "fee determ nabl e upon speci al
limtation," a type of fee that needs no provision
inthe title for its expiration when the land is
used for another purpose. Consequently, when the

| and ceased to be used for a |ifesaving station,
title automatically reverted and the Gover nnment
became liable for rent. When a mlitary reservation
is so incunbered by a use limtation that it cannot
be effectively used, reversionary rights of the

grantor may be acquired by condemmation. [If, in



addition to the use recited in the conveyance,
property is used in a different manner, a reversion
will not normally be triggered. For instance,
property limted to mlitary use ordinarily my be

licensed tenporarily without endangering the title.

d. Heterogenous title structure. Mst mlitary

installations are made up of a nunber of separate
parcels or tracts acquired fromdifferent owners, by
different methods, and at different tines.

Governnment real property acquisitions have tended to
peak during periods of crisis, during and shortly
after wars and during tines of increased public
activity. The heterogeneity of installation |ands
has significant practical and | egal consequences.

For exanple, the nmethod by which each tract was
acquired, as well as the time of its acquisition,
may affect the legislative authority of the United
States over the area. Substantive |egal principles

i kewi se may differ fromtract to tract due to the



sane factors. The physical appearance of a mlitary
installation tends to foster the conclusion that it
is subject to uniformownership and jurisdiction.
But, each parcel or tract nust be treated

i ndi vidually and judge advocates nust know and
under st and where installation | ands canme from and

what their boundaries are.

2-4. Disposal and granting use of mlitary real

property

a. General. Mny of the considerations
di scussed earlier in connection with the acquisition
and ownership of Government property are equally
applicable to the disposition of that property. The
contrasting concepts of title and control are
intimately involved in the matter of mlitary
property disposition and use. As is true in the
case of acquisition and ownership of real property,

the United States, in disposing of real property and



granting its use, acts generally as would a private

person. *%

As with acquisition, the disposition of
Armmy real property is generally a technica
operating function of the Corps of Engineers.

b. Responsibilities. Before Army property is

di sposed or its use granted to others, a

determ nation nust be made that it is excess to Arny
requi rements or available for non-Arny use.'® The
installation commander is involved in the initial

T Utimte

action leading to this determnation. '
responsibility for determ ning what real estate
shoul d be avail able for non-Arny use'® or which
shoul d be placed in an excess status'® nust be nade
by the Chief of Engineers. Wen such a

det erm nati on has been nmde, preparation and
assenmbly of the technical docunents becone a

10

responsi bility of the Chief of Engineers, ' although

there are certain instances where major commanders'!!

2

and installation commanders®? may authorize use of

mlitary property. O her Government agencies have



sone authority over the use and di sposition of Arny

® The staff judge advocate normally will

property. ™
have contact only with real property grants and

di sposition when disposition or granting authority
is given to the maj or command or installation
commander, although the staff judge advocate may
have input in the initial conmand determ nation to
decl are property available for non-Arny use or
excess.

Except as authority is otherw se vested in the
maj or command or installation commander, the Chief
of Engi neers or a designated representative
approves, executes, and distributes instrunments
concerning tenporary use of real estate; otherw se,
they are locally prepared and submtted for review
by The Judge Advocate General and execution in the
of fice of the appropriate Assistant Secretary of the
Army.

c. Statutory authority. The Secretary of the

Army cannot convey to any State or person any

2-30



interest in |and belonging to the United States
unl ess authori zed expressly or inpliedly by

Congr ess. *°

Li censes, permts, and transfers to
ot her Governnment agencies do not, however, dispose
of property.

Because statutory authority is required to
di spose of Governnment property, title may not be
obtained fromthe United States by adverse
possessi on. Hence, the Federal Governnent is not
bound by a State statute of |imtations, even one
whi ch purports to apply to the United States. '
Accordingly, private occupancy of public Iand, no
matter how | ong continued, will not deprive the
Government of its title.'

The Arny cannot | ease real property if the
esti mated annual rental would exceed $200, 000, or
transfer it to another agency or report it as excess
if its estimted val ue exceeds that anount, until 30

days after reporting the transaction to the

Commi ttees on Arnmed Services. '8
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d. Permt. A permt gives tenporary use of |and
from one Government agency to another.'® The
tenporary use nust not interfere with the origina
i ntended use. The Secretary of the Arny is

enpowered to grant permits. '

Virtually permanent
permts may be given to other departnents if the
grant would be in the Arny's interest and the | and

woul d remai n subject to Arny regul ation and control.
An irrevocabl e change in use requires a

"transfer."?

An interimpermt may be issued
pendi ng a transfer.

Maj or commanders may agree to let Air Force and
Navy commands use Army Reserve facilities.'®
CGenerally, non-DOD Federal agencies are required to
pay fair market rental for use of |and and buil di ngs
on Arny installations unless the use falls within
one of the foll owi ng exceptions:

(1) Real property and rel ated services provided

to an organi zation that solely supports or

substantially benefits the installation's m ssion;
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(2) Land held under a permt issued prior to 1
Oct ober 1986;

(3) Permttee's activity benefits or enhances
t he national defense;

(4) Cases in which the income produced by a
charge is less than the expense of adm nistering the
charge; or

(5) Permts in the nature of an easenent
granting a right-of-way for roads, pipelines,
cables, or simlar purposes.®®

The permtting agency absorbs costs for repair or
restoration after the return of the |and because the
usi ng party cannot apply its appropriations to |Iand
control |l ed by anot her agency.

Where the Arny is a permttee, land granted to it
by anot her agency will be returned by the Chief of
Engi neers, or a representative, to the permtting
agency when no | onger needed, unless other

di sposition is provided for by law or regul ations.

2-33



e. Transfers to Federal agencies. A transfer

accords permanent irrevocable use of |and coupl ed
with the authority to control and regul ate al
aspects of the land. Arny regulations refer to the
transfer of real property as a disposal of real
estate, although such a transaction nmerely invol ves
a |l oss of control by the Arny rather than a
relinqui shment of ownership by the United States. '
Normal | y, Federal agencies are required, pursuant
to the Federal Property and Adm nistrative Services
Act of 1949,'%® to report excess real estate under
their control to the General Services Adm nistration
whi ch then supervises and directs the disposal of

" To maxi m ze use of avail able

the property.*?
Governnment | and, the General Services Adnm nistration
w Il transfer excess property to another agency wth
a use for it, followed by reinbursenent by the

recei ving agency to the transferring agency for the

8

fair value of the property.*® The Army, however, can

transfer real property, w thout conpensation, to the
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ot her arned services or other defense agencies
wi t hout going through the General Services

Admi ni stration. '?°

Transfers of real property in
excess of $200, 000 under the control of the Arny
must be reported prior to the transaction to the
Commi ttees on Armed Services of the Senate and House
of Representatives. '

Federal agencies often exchange | ands. For
exanpl e, the Secretary of Agriculture and the
Secretary of a mlitary departnent may, w thout
rei mbursement exchange | ands within or adjacent to
national forests if it will facilitate |and
managenent and provi de maxi nrum use of the land for
aut hori zed purposes. **!

f. Licenses. A license is the mninml authority
to act on the land of the licensor w thout
possessi ng or acquiring any estate therein.

Li censes may be revoked at any tine. A license

sinply legalizes an act which would otherw se be a

trespass. ' Most licenses affecting mlitary
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reservations are informal and unwitten. As a

| i cense does not involve the grant of an interest in
| and, it may be executed under the general

adm ni strative authority of the Secretary of the
Armmy, provided it will be of direct benefit to the

3

Gover nnent . **® The post conmander, however, may not

act if, for exanple, a license would essentially be

a | ease or an easenent.

In these cases, the
easement or |easing statutes apply and the sane
requirenments with respect to obtaining rentals or
consideration will apply to the license as they do
in the case of the easenent or |ease.

Li censes may be granted under the Secretary of
the Arny's adm nistrative power to explore for (but

> Gover nnment

not renove) minerals on acquired |ands.*
pol es and underground conduits for utility and
conmuni cation |ines serving the Government
exclusively can be used by private concerns. ™ ROTC

units and ot her Departnent of Defense el enents may

be permtted to use Arny Reserve Centers under
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certain conditions,® as may local civic and similar

nonprofit organizations'®

as such use pronmotes public
relations in comunities where Arny Reserve Centers
are located. There is statutory authority for the
Secretary of the Arny to pernmt qualified
institutions to excavate ruins or archaeol ogica
sites and to gather objects of antiquity.®®

Statutory authority also exists for the grant of
licenses to the Anerican National Red Cross and the
Young Men's Christian Association to erect buildings

on mlitary reservations.

Federal law pernmits the
granting of licenses to States for the use and
occupancy of installations, or portions thereof, by
the National Guard.!* Licenses recently have been
granted for conmunity antenna television systens
pursuant to the authority to grant an easenent for

2 \Wile the statute all ows easenents

rights of way.
to be granted for 50 years, it is the policy to

grant licenses for periods not to exceed 10 years.
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Maj or commanders may permt veterans' conventions

to use certain Arnmy real property if the property

i ncl udes unoccupi ed barracks. '

They may al so grant
revocabl e licenses for not nore than 30 days for
joint use of Active Arny and Arnmy Reserve facilities
during civil disturbances to the National Guard and
to city, county, and State officials and | aw

4

enforcenment agencies.' The licensing authority of

installation conmanders is nore limted. ' This

i ncludes the grant of licenses for bus and taxicab
service on installations, ! permssion for Governnent
contractors to erect structures while performng a
contract, ™ furnishing space for Red Cross
activities, ' assigning space for exchange
concessionaires, **® granting permssion to hunt, fish,
or trap, ™ granting meeting roomfacilities for youth

52

groups, ' the assi gnment of quarters, *®® permtting

the extension of public utility facilities upon

53

mlitary reservations, *®® and assigning space for
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banking facilities®™

and, wi thout charge or rent, to
credit unions. ™®

As noted earlier, other agencies have statutory
authority to grant sone |licenses over mlitary
reservations for certain purposes, normally with the
approval of the Secretary of Defense or the head of
the mlitary departnent. Only the Secretary of the
Interior my permt the disposal or exploration for
m neral interests in Arny property that has been set

aside fromthe public domain.*®

The Secretary of
Transportation may nake available to States the use
of portions of mlitary installations as a source of
materials for the construction and mai ntenance of

certain roads.

Li censes for water power projects
upon military installations nay be granted by the
Federal Power Conmi ssion. ™®

A license does not justify any use of the
property other than that specified in the grant. It

is personal and not assignable, and a transfer of

the license voids the grant. There is no policy
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agai nst collection of fees by the |licensee as | ong
as any conditions inposed by the Chief of Engineers
with respect to such fees are net. A |license
granted by an installation conmander |ogically my
be revoked at any tinme. Formal notice or a bar to
entry to an installation should have the effect of
revoking the license. |If necessary, judicial
proceedi ngs ought to be brought to have a licensee
ej ected and the property renoved. Abandonnment or
relinqui shnment (follow ng the discontinuation of
service) of the license nakes formal notice of
revocati on unnecessary.

g. Leases. Mlitary leases will be for a period
not exceeding 5 years unless the Secretary of the
Armmy determ nes that a longer period will pronote
t he national defense or will be in the national

i nterest.

There nmust al ways be a definite place
rented, and the tenant should be granted an interest
in the place or the right to exclusive possession.

Accordi ngly, an instrunent whereby the Secretary of
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the Arnmy purported to | ease a given nunmber of square
feet of floor space in a depot, without regard to
| ocation, was in |legal effect not a | ease but a nere

i cense. 1%

The principal authority for |easing
mlitary property to private interests is the

Mlitary Leasing Act:'®

(a) \henever the Secretary of a mlitary
department considers it advantageous to the
United States, he may | ease to such | essee and
upon such terms as he considers will pronote

t he national defense or be in the public
interest, real or personal property that is--
(1) under the control of that departnment;

(2) not for the time needed for public use;
and

(3) not excess property, as defined by section
3 of the Federal Property and Adm nistrative

Services Act of 1949 (40 U S.C. «472).

(b) A lease under subsection (a)--
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(1) may not be for nore than five years unl ess
the Secretary concerned determ nes that a | ease
for a longer period will pronote the national
def ense or be in the public interest;

(2) may give the lessee the first right to buy
the property if the lease is revoked to allow
the United States to sell the property under
any ot her provision of |aw

(3) nust permt the Secretary to revoke the

| ease at anytinme, unless he determ nes that the
oni ssion of such a provision will pronote the
nati onal defense or be in the public interest;
and

(4) may provide, notw thstanding section 321
of the Act of June 30, 1932 (40 U.S.C
#303b), '® or any other provision of law, for

t he mai ntenance, protection, repair, or
restoration, by the | essee, of the property

| eased, or of the entire unit or installation

2-42



where a substantial part of it is |eased, as
part or all of the consideration for the |ease.
(c) This section does not apply to oil,

m neral, or phosphate | ands.

(d) (1) Except as provided in para. (2), noney
rentals received by the United States directly
froma | ease under this section shall be
covered into the Treasury as m scel | aneous

® Paynments for utilities or services

recei pts.
furnished to the | essee under such a | ease by
t he departnent concerned nay be covered into
the Treasury to the credit of the appropriation
from which the cost of furnishing them was
pai d.
(2) Money rentals . . . froma lease . . . for
agricultural or grazing purposes of |ands under
the control of . . . a mlitary departnent

may be retained and spent by the secretary .

to cover the . . . expenses of |easing

and to cover the financing of nmultiple-Iand
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use managenent prograns at any installation.

(e) The interest of a | essee of property

| eased under this section may be taxed by State
or |l ocal Governments. A |ease under this
section shall provide that, if and to the
extent that the | eased property is |ater made
taxabl e by State or | ocal Governnents under an
act of Congress, the |ease shall be
renegoti at ed.

(f) . . . [Rleal property and associ ated
personal property, which have been determ ned
excess as a result of a defense installation
realignment or closure, may be |eased to State
or local Governnments . . . if (1) . . . such
action would facilitate State or | ocal economc

adj ustment efforts, and (2) the Adn nistrator

of General Services concurs in the action.
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Unl ess otherwi se directed by the Secretary of the
Arnmy, consideration for |eases will be not |ess than

t he appraised fair nmarket rental val ue.®

Mor eover,
Arnmy real estate will not be privately |eased until
conpetition for its use is sought through
advertising. An exception to this policy is a |ease

of property to utilities.?®

The Secretary of the

Arnmy al so may wai ve conpetition when waiver would

pronmote the national defense or would be in the

public interest, or where conpetition is

i npracticable. Projected |eases involving an

esti mated annual rental of nore than $200, 000 nust

be reported to the Committees on Armed Services. '
The usual stipul ati ons between | andl ord and

t enant, reasonably necessary for the proper

execution of the power to | ease the property, may be

required so |long as the stipulation is germane, not

unusual , and reasonably advantageous to the

7

Governnent.'® The Secretary also may wite a

nonassi gnnment clause into the contract although
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subl eases may be permitted. ! Wth certain
exceptions, |eases should provide for revocation by
the Secretary of the Arnmy at any tine.

The Secretary of the Army may nodify | eases when
it is advantageous to the Governnment and not solely

° |If the nodification

for the benefit of the l|essee.'
i's not advant ageous to the Governnent, there nust be
some new consideration fromthe | essee. The
Secretary cannot relieve the | essee from accrued
rent, adjust rental already paid, or relieve any
obl i gati ons due the Governnment under the | ease.
There is sonme question concerning the
Governnent's right to termnate a | ease. A good
reason to termnate, for exanple, would be a desire
to di spose of the property free of the | ease. But,

where no reason is given, the term nati on appears

arbitrary. United States v. Blunmenthal ''* held that

the Governnment has the sane rights as any private

| andowner :
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The fact that the plaintiff [United States]
gave no reason for its notice to quit and
sought to evict the defendant while renting

ot her simlar business properties to other
tenants on a simlar nmonth-to-nonth basis is
said to amount to discrimnation against the
def endant which was not arbitrary as to deny
hi m due process of law. But the plaintiff,
which is here acting in its proprietary rather
than its Governnental capacity, has the sane
absolute right as any other landlord to

term nate a nonthly | ease by giving appropriate
notice and to recover possession of the dem sed
property wi thout being required to give any
reason for its action. . . . Certainly the
owner of land is not put to the election of

evicting all his tenants or none of them

172
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The Judge Advocate General has advised that the
Secretary of the Arny may authorize a subordinate to
execute | eases in his or her nanme pursuant to a
preci se del egation of authority. Accordingly, the
Chi ef of Engi neers has been del egat ed substanti al
| easing authority. Installation commanders are
aut horized by regulations to | ease quarters to
certain civilian enployees and other nonmlitary
personnel ** and trailer sites to mlitary and
civilian personnel.'

h. Easenents. An easenent grants use of real
property for specified purposes for a specific term
or in perpetuity. Limtations on the purposes for
whi ch and conditions upon which the Arny may grant
an easenent plus the fact that the grantor continues
to use the real property, to the extent use does not
interfere with the grantee's use, distinguishes an
easement froma |ease.'”

The Secretary of the Army has substanti al

statutory authority to grant rights-of-way and
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easements in mlitary real property, including but
not limted to 50-year easenents for transm ssion of
el ectric power and for radio, telephone, television,

76

and other forms of communications, !’® easenents for

77

wat er, oil, gas, and sewer pipelines,'’ easenents for

railroad tracks, and easenents for roads and streets

and any other rights-of-way.*®

Speci al provisions
permt easenents for ferry |andings and bridges, for
driving livestock across military reservations,!® and
for river and harbor inprovenents facilitated by
| and exchanges between the Governnent and private
persons. '

Ot her agency heads can grant easenents and
ri ghts-of-way over mlitary reservations. The
Secretary of the Interior can grant easenents over
mlitary |lands of many types, including utilities,
tunnel s, pipelines, and access to natural

1

resources. ' The Department of Transportation, can,

as anot her exanple, grant rights-of-way to States
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for the construction and nai ntenance of roads on or
adj acent to mlitary installations.'®

Al t hough statutes authorizing rights-of-way or
easenments do not require that conpensation be paid
to the United States, grants should be conditioned
on consideration equal to the fair market val ue. '
Exceptions are grants to State and | ocal Governnents
or grants that serve the public interest or benefit
t he Federal Governnment. Grantees nust al so repair
or restore danage done to Federal |and or
i nprovenents and relocate, replace, or conpensate
for buildings rendered useless or |ess useful by the
easement . %

i. Disposition of fee interests. The Federal

Property and Administrative Services Act of 1949%° js
the principal authority for disposing of fee
interests in Arny real property. Each Federal

agency shall report excess real estate to the

General Services Adm nistration, which supervises

and directs the disposition of surplus real estate.
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Real estate that is to be disposed of is classified
as either excess or surplus. Property is "excess"
when it is no longer required for foreseeable DA
needs and "surplus" when it is determ ned to be not
needed by any Federal agency.'® It is Army policy to
pronmptly di spose of real estate that is not needed
to fulfill imrediate or foreseeable requirenents.*®

VWhere the Arny is authorized by a specific
statute to dispose of real estate, the disposition,
so far as practicable, will be acconplished in
accordance with the provisions of the 1949 Act and
i mpl enmenting regul ations. There are several
statutes which pernmt the Secretary of the Arny to
di spose of real property. The principal statutes
aut hori zi ng di sposal by the Secretary of the Arny
are set out in Appendix C, Arny Regul ation 405-90.
I n addition, by regulation, the Secretary of Defense
or Arnmy may, pursuant to a del egation of authority
granted by the Adm nistrator of General Services,

di spose of real property having a total estimted
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fair market value, including all conponents of the
property, of less than $15, 000. '®®

Generally, the procedure for effecting a change
in the status of Arny real property is for the
installation commander to submt a recomendati on,
t hrough channels, to the Chief of Engineers. |If the
Chi ef of Engi neers determ nes that no requirenents
exist, the District Engineer with responsibility
over the area where the installation is |ocated and
t he maj or command havi ng jurisdiction over the
installation may di spose of the property.®

The Chief of Engineers is responsible for the
di sposition of excess and surplus real estate
| ocated in the United States, Puerto Rico, the
Panama Canal Zone, and the Virgin |Islands when the
DA has been authorized by statute to di spose of such
property, * and for providing for the tenporary
utilization of such excess and surplus real estate
pending its disposition when disposition is to be

made by the General Services Adm nistration.' No
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usi ng agency is authorized to take any di sposal
action pertaining to excess and surplus real estate
or to make any commitnments pertaining to the

di sposition of such real estate.

When the DA is authorized to di spose of real
property, its policy is to effect a sale only after
conpetitive bidding, normally acconplished through
advertising. ' The Federal Property and
Admi ni strative Service Act of 1949 authorizes
exchanges of property in |lieu of nonetary

consi der ati on. 1%

The usual practice of the DAis to
convey only by quitclaimdeed. When a properly
executed deed is delivered to the grantee pursuant

to the agreed terns of the sale, the transfer of

title is acconplished.

Section |11

Legi sl ative Jurisdiction

2-5. Introduction to legislative jurisdiction
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a. Meaning of Federal jurisdiction.

“Jurisdiction" here refers to the authority to
| egislate within a geographically defined area.'
When the United States exercises Federal
jurisdiction over particular land, it can enact
general, municipal |egislation applying within that
| and. There is other legislative authority that
Congress may exerci se based not on jurisdiction over
| and, but upon subject matter and purpose.'® In
ei ther event, congressional authority nust trace
back to some specific grant in the Constitution.
Federal jurisdiction is different from Federal
ownership of land. It is possible for the United
States to exercise Federal jurisdiction over |land it

does not own. %

Conflicts occasionally devel op
bet ween t he exercise of Federal jurisdiction and
i ncidents of ownership. On occasion, the Governnent

may exercise its |egislative powers over |and,

contradicting a previous exercise of authority as a
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| andowner. I n one instance, a Governnment |ease of
land permtted the sale of liquor on the prem ses.
Based on the principle that Governnental powers
cannot be contracted away, however, a subsequently
promul gated regulation |awfully forbade |iquor sales
on the same property despite the terns of the

| ease. %’

The fact that the United States has |egislative
jurisdiction over a particular area does not nean
that it has actually legislated with respect to it,
but merely that it has the authority to do so. In
fact, the Governnment has not conprehensively
| egi sl ated for areas under its jurisdiction.

Mor eover, in some inportant respects, it has allowed
State law to apply in sone areas.

b. Types of legislative jurisdiction. The

Federal Governnment does not always have the
excl usive power to | egislate when it has
jurisdiction. Sone State |legislative authority may

remain. The docunents that vest jurisdiction in the
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United States indicate the neasure of |egislative
jurisdiction obtained. The types of jurisdiction
can be classified according to the follow ng

cat egori es: '

(1) Exclusive legislative jurisdiction.

"Exclusive legislative jurisdiction" arises where

t he Governnment has received all the authority of the
State to legislate with no reservation by the State
of any authority except the right to serve civil and

crimnal process. ™

By statute, Congress allows sone
State laws to operate on encl aves (areas of
exclusive legislative jurisdiction) even where the
State has not reserved the right to exercise such
powers. This is not an exercise of State authority
but rather of Federal authority.

Since there are di sadvantages to excl usive

Federal jurisdiction,?®

it should be sought only when
State or local laws interfere with mlitary

oper ati ons. %
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(2) Concurrent legislative jurisdiction.

"Concurrent legislative jurisdiction" arises where,
in granting to the United States authority that
woul d ot herwi se anmpbunt to exclusive |egislative
jurisdiction over an area, a State reserves the
right to exercise authority concurrently with the
United States.

V\hil e Army policy discourages the acquisition of
concurrent jurisdiction, it may be justified for
installations of great size, with a |large
popul ation, in a renote |ocation or, where, because
of peculiar requirenments stenmng from Arny use, the
State or | ocal Government does not have the
resources to admnister the area.*?

(3) Partial legislative jurisdiction.

"Partial legislative jurisdiction"” arises where the
Federal Governnment has been granted sone |egislative
authority over an area by a State which reserves to
itself the right to exercise, alone or concurrently

with the United States, other authority constituting
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nore than the right to serve civil or crimna

process in the area. |In other words, either the

Federal Governnent, or the State, or both, have sone

| egislative authority but | ess than conplete

| egislative authority. An exanple would be where a

State reserves only jurisdiction over crimna

of fenses, allowing the United States to exercise all

ot her

sovereign rights concurrently with the State,

but denying it legislative jurisdiction over crinmes.

For

exanmpl e, lowa grants that:

The United States of Anmerica may acquire by

condemmation or otherwi se for any of its uses

or

pur poses any real estate in this state, and

may exercise jurisdiction thereover but not to

the extent of limting the provisions of the

| aw of this state. This state reserves

jurisdiction, except when used for naval or

mlitary purposes, over all offenses conmtted
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t hereon against its laws and regul ati ons and

or di nances. , 208

Thus, lowa has reserved all crimnal jurisdiction
whil e otherwi se granting the United States
concurrent jurisdiction.

Conversely, a Mnnesota statute states that ".

the jurisdiction of the United States over any
| and or other property within this state now owned
or hereafter acquired for national purposes is
concurrent with and subject to the jurisdiction and
right of the state . . . to punish offenses agai nst
its laws committed therein. . . ."%** The United
States thus has conplete jurisdiction over the
particul ar area with M nnesota reserving concurrent
jurisdiction to punish crimnal offenses.

St ates can have partial jurisdiction in areas
other than crimnal law. For exanple, Virginia has
reserved the power to exclusively "license and

regulate, or to prohibit, the sale of intoxicating
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| i quor s"2°°

on any |ands the United States has
acquired for its use.

(4) Proprietorial interests. The term

"proprietorial interest"” describes situations where
t he Federal Governnment has acquired sonme degree of
ownership of an area in a State but has not obtained
any measure of the State's legislative authority
over the area. Congress may have authority to act
with respect to activities on this land flowi ng from
i ndependent constitutional authority, but it cannot
act through its power to exercise legislative
jurisdiction.

c. Significance of Federal jurisdiction. Legal

guestions about |egislative jurisdiction nust be
considered on a tract-by-tract basis because
different nmeasures of jurisdiction apply to parcels
of land acquired at different times. The | ocal
District Engineer may be requested to help detern ne
the |l ocation of particular tracts of |and and

docunents pertaining to them *® Wether Federal
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| egislative jurisdiction exists in some neasure will
determ ne if Federal or State |aws, or both, apply
on the area. For exanple, jurisdiction wll
determ ne whet her Federal or State courts will have
jurisdiction over crimninal defendants. The power of
the State to tax persons and private property on the

installation as well as the applicability of State

civil laws generally will be dependent on the
measure of jurisdiction. Inportantly, jurisdiction
will also significantly affect the ability of State

adm ni strative and | aw enforcenment officials to act
on the reservation. Further, sonme Arny regul ations
and policies are tied to the jurisdictional status

of installations.?’

Holt v. United States®® illustrates difficulties

invol ved in proving Federal |egislative jurisdiction
over a particular portion of mlitary reservations.
The defendant was indicted in a Federal court for a
murder commtted within the Fort Worden Mlitary

Reservation, "a place under the exclusive
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jurisdiction of the United States.” The evidence
showed that the offense was commtted in a "band
barracks" which a witness testified was "descri bed
in certain condemation proceedings." The
condemat i on proceedi ngs and a map were introduced
to prove ownership of the site as was evidence that
the State of Washington had assented to the
purchase, show ng cession of jurisdiction. The
evi dence sufficed to show exclusive jurisdiction,
even though the evidence woul d not have been
sufficient in a suit to try title.?®

In Krull v. United States, ?® two defendants were

tried for offenses committed in that part of the

Chi ckamauga and Chattanooga National MIlitary Park
in Georgia allegedly under exclusive Federal
jurisdiction. To prove that the entire Georgia
portion of the Park was under exclusive Federal
jurisdiction, the prosecution introduced maps, title
documents, and official books and records.?! One

witness identified the situs of one of the offenses
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as being within "Land Lot No. 134," and court files
and records in the condemmati on proceedi ngs whereby
title to this tract was acquired were introduced.
The court ruled that ". . . the Governnment was not
required to prove its title, as in an action of

t respass, etz

Consequently, the court did not
al l ow technical objections to the Governnent's proof
of title such as | ack of approval of title by the
Attorney General,??® proof that a former owner
received the award in condemmation proceedings, ** and
obj ections to the adm ssibility of the deeds and

muni ments of title because of inproper proof of

execution. 2%

d. Mlitary installations in territories and

possessi ons. The term "excl usive Federal

jurisdiction" normally refers to Federal |egislative
authority over enclaves within the States.
Jurisdiction over territories has a different

6

constitutional basis.?® In a general sense, the

Federal Governnment has | egislative power over al
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territorial areas whether on or off Federal
installations and whet her under public or private
ownership. Territorial Governnents have been
regarded as representatives of the Federal
Governnment, exercising del egat ed power.

Consequently, territorial Governments do not enact
laws transferring jurisdiction to the Federal
Governnment, as has been done by the States. Puerto
Rico is the single exception. 1In 1903, it enacted a
territorial |law ceding |legislative jurisdiction over
mlitary installations and simlar |lands to the
Federal Governnent and providing that "al
jurisdiction over such | ands by the People of Puerto
Rico shall cease and determ ne."” These or simlar
provi sions continued in effect until and after the
former territory became a Conmonweal th in 1952. The
ef fect of acquiring exclusive jurisdiction under
these provisions is to prevent the exercise of

| egislative authority by the Commonweal th of Puerto

Ri co over the areas affected.?’
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2-6. Acquisition of legislative jurisdiction

a. Methods of acquisition. There are three

nmet hods of acquiring Federal |egislative
jurisdiction over areas within a State: purchase
with the consent of the State, cession of
jurisdiction by the State, and reservati on of
Federal legislative jurisdiction at the time the
State is admtted to the Union.

(1) Purchase with consent of the State. The

earliest recogni zed method by which the United
States could acquire legislative jurisdiction was
t he purchase of real property with the consent of
the State in which it was |located. This nmethod is
provided for by the Constitution in the foll ow ng

terns:

The Congress shall have Power . . . To exercise

excl usive Legislation in all Cases whatsoever,
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over such District (not exceeding ten Ml es
square) as may, by Cession of particular

St ates, and the Acceptance of Congress, becone
the Seat of the Governnent of the United
States, and to exercise |ike Authority over al
Pl aces purchased by the Consent of the
Legi sl ature of the State in which the sane
shall be, for the Erection of Forts, Magazines,
Arsenal s, dock-Yards, and ot her needful

218

Bui | di ngs

Because the requirenent for State consent was
deliberately inserted in the Constitution, it is not
possi ble for the United States to unilaterally

acqui re Federal jurisdiction over land in a State.
The required consent nmust be given by the State

® either before or after the purchase.??°

| egi sl at ure®
Note that the Constitution does not specify that

the | and purchased by the Governnment be State-owned
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land. It only requires that the State consent to
t he purchase.

Al t hough the constitutional provision appears to
apply only where the property in question has been
purchased, that is, where the Government has bought
and paid for real property, acquisitions by

condemat i on??

and a conveyance of |and for
consi deration of one doll ar®? have been regarded as
"purchases."” Donations of land to the United States

3 as are State cessions of land.?** On

are purchases?
t he ot her hand, the word "purchase" has not included
the | ease of real property®® or other acquisitions of
| ess than a fee interest.?®

The United States may acquire Federal
jurisdiction under the "exclusive |egislation”
clause only if the purchase of land is ". . . for
the Erection of Forts, Magazines, Arsenals, dock-
Yards, and other needful Buildings. . . ."%*’ There

are indications of early attenpts to read this

clause restrictively, according to the rul e of
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ej usdem generis.?® But the phrase was broadly

construed by the Supreme Court in Janes v. Dravo

Contracting Conpany: ??°

Are the | ocks and danms in the instant
case "needful buildings" within the purview of
Cl ause 17? The State contends that they are
not. |If the clause were construed according to

the rule of ejusdem generis, it could be

pl ausi bly contended that "needful buildings"
are those of the sanme sort as forts, magazines,
arsenal s and dockyards, that is, structures for
mlitary purposes. And it may be that the

t hought of such "stronghol ds" was uppernost in
the mnds of the framers. . . . But such a
narrow construction has been found not to be
absolutely required and to be unsupported by
sound reason in view of the nature and
functions of the national Governnment which the

Constituti on established.
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We construe the phrase "ot her needful
bui | di ngs" as enbraci ng whatever structures are
found to be necessary in the performance of the

functions of the Federal Governnent. , 230

(2) Cession by the State. The Constitution

expressly recogni zes only one nethod of acquiring
jurisdiction: purchase with the consent of the
State. The early view was that this was the only
met hod for the transfer of jurisdiction.?*
Nevert hel ess, various States enacted | aws attenpting
to cede jurisdiction over Federal |ands. The

di fference between consent and cession statutes is

illustrated by these exanples:

15-301. (25) Cession to the United States of

| and for public buildings, forts, etc.--The

consent of the State is hereby given, in
accordance with the 17th cl ause, section 8 of

Article |, of the Constitution of the United
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States, to the acquisition by the United

St ates, by purchase, condemati on or otherw se,
of any lands in this State which have been or
may hereafter be acquired for sites for custons
houses, courthouses, post offices, or for the
erection of forts, magazi nes, arsenals,

dockyards, and ot her needful buildings.

15.302. (26) Jurisdiction.--Exclusive

jurisdiction in and over any |ands so acquired by
the United States is hereby ceded to the United
States for all purposes except service upon such
| ands of all civil and crim nal process of the
courts of this State; but the jurisdiction so
ceded shall continue no | onger than said United

States shall own such | ands. , 232

In 1885, the Supreme Court, in Fort Leavenworth

Rai l road v. Lowe, 2*® held cession could transfer

jurisdiction. A Kansas statute ceded |egislative



jurisdiction over Fort Leavenworth but reserved the
right to serve crimnal and civil process on the
reservation and the right to tax railroad, bridge,
and ot her corporations and their franchi ses and
property on the reservation. A railroad on Fort
Leavenworth had sued in State court to recover taxes
paid to the State, arguing that the State coul d cede
exclusive jurisdiction but that the State coul d not
reserve the right to tax. The State argued that a
uni | ateral cession of jurisdiction was void ab
initio. The Suprene Court sustained the cession of
jurisdiction and the reservation of the right to

t ax:

We are here nmet with the objection that
the Legislature of a State has no power to cede
away her jurisdiction and |egislative power
over any portion of her territory, except as
such cession follows under the Constitution

from her consent to a purchase by the United



States for sone one of the purposes nentioned.
If this were so, it would not aid the railroad
conpany; the jurisdiction of the State would
then remain as it previously existed. But
aside fromthis consideration, it is
undoubtedly true that the State, whether
represented by her Legislature, or through a
convention specifically called for that
pur pose, is inconpetent to cede her political
jurisdiction and | egislative authority over any
part of her territory to a foreign country,
wi t hout the concurrence of the General
Governnment. The jurisdiction of the United
States extends over all the territory within
the States, and, therefore, their authority
must be obtained, as well as that of the State
within which the territory is situated, before
any cession of sovereignty or political
jurisdiction can be made to a foreign country.

In their relation to the General



Government, the States of the Union stand in a
very different position fromthat which they
hold to foreign Governnents. Though the
jurisdiction and authority of the General
Governnment are essentially different fromthose
of the State, they are not those of a different
country; and the two, the State and general
Governnment, may deal with each other in any way
t hey may deem best to carry out the purposes of
the Constitution. It is for the protection and
interest of the States, their people and
property, as well as for the protection and
interests of the people generally of the United
States, that forts, arsenals, and other
bui | di ngs for public uses are constructed
within the States. As instrunmentalities for

t he execution of the powers of the general
Governnment, they are, as already said, exenpt
fromsuch control of the State as woul d def eat

or inpair their use for those purposes; and if,



to their nore effective use, a cession of

| egi slative authority and political
jurisdiction by the State woul d be desirable,
we do not perceive any objection to its grant
by the Legislature of the State. Such cession
is really as nuch for the benefit of the State

as it is for the benefit of the United States.

234

Cession is not subject to the restraints which
attend purchase with the consent of the State under
the Constitution. The |Iand need not be "purchased,"
nor need it be intended for one of the uses
specified in the Constitution. Thus it is
perm ssible for a State to cede excl usive
jurisdiction over |lands reserved for mlitary
pur poses from the public donmain, ? over a railroad
ri ght-of -way passing through Governnent |ands, **® or
over privately owned land within the confines of a

7

Federal reservation.?®’ |Inportantly, the State may



cede jurisdiction over property held by the
Gover nnent under | ease. **®

(3) Reservation when the State is admtted to

the Union. Legislative jurisdiction also can be
retai ned by the Federal Governnent when it
surrenders land to the States. The Suprene Court

recogni zed this in Fort Leavenworth Railroad v.

Lowe: 2*°

Congress m ght undoubtedly . . . upon
[adm ssion of Kansas to the Union] have
stipulated for retention of the political
authority, dom nion and | egislative power of
the United States over the Reservation, so |ong
as it should be used for mlitary purposes by
t he Governnent; that is, it could have excepted
the place fromthe jurisdiction of Kansas, as
one needed for the uses of the general

Gover nment . 24°



Congress has in various instances reserved
jurisdiction over specified areas in the enabling
act adnmitting a State to the Union.?*

b. State reservations of authority. Early cases

hel d that the Government could acquire only

exclusive jurisdiction.?*® |In 1885, Fort Leavenworth

Railroad v. Lowe??® held that a State could reserve

some neasure of jurisdiction while giving the

Federal Government |egislative jurisdiction:

As already stated, the land constituting
the Fort Leavenworth Mlitary Reservation was
not purchased, but was owned by the United
States by cession from France many years before
Kansas becane a State; and whatever political
sovereignty and dom nion the United States had
over the place conmes fromthe cession of the
State since her adm ssion into the Union. It
not being a case where exclusive |egislative

authority is vested by the Constitution of the



United States, that cession could be
acconpani ed with such conditions as the State
m ght see fit to annex not inconsistent with
the free and effective use of the fort as a

mlitary post.?*

Recal | that jurisdiction over Fort Leavenworth
passed to the United States through a unil ateral
cession statute. Doubts continued to be expressed

after Fort Leavenworth Railroad concerning the right

of a State to include reservati ons and

5

qualifications in a consent statute.?® The matter

was put to rest in 1937 by Janes v. Dravo

46

Contracting Conpany, ?*® sustaining a reservation by

West Virginia, in a consent statute, of the right to
levy a gross sales tax with respect to work done in

a federally owned area:

Cl ause 17 [of the Constitution] contains

no express stipulation that the consent of the



State nmust be without reservations. W think
that such a stipulation should not be inplied.
We are unable to reconcile such an inplication
with the freedomof the State and its adm tted
authority to refuse or qualify cessions of
jurisdiction when purchases have been nade
wi t hout consent or property has been acquired
by condemation. In the present case the
reservation by West Virginia of concurrent
jurisdiction did not operate to deprive the
United States of the enjoynment of the property
for the purposes for which it was acquired, and
we are of the opinion that the reservation was

appl i cabl e and effective.?

Whet her a consent or a cession statute passes

jurisdiction, no State reservation can be

"I nconsistent with the free and effective use" of

the property for Federal purposes.?

8 This is just

anot her way of stating that the supremacy cl ause of



t he Constitution®® does not pernmt a State to
interfere with essential Federal functions. States
have | ong i nposed reservations and conditions, even

before Fort Leavenworth Railroad and Dravo

Contracting Conpany. States nay reserve concurrent

jurisdiction, or less jurisdiction, such as
authority to apply State crimnal |aws, tax private
persons, regulate water rights, extend State
suffrage laws, or apply civil laws. It is always
necessary to exam ne State consent or cession | aws
for reservations and qualifications.?°

C. Procedural requirenments in State statutes. A

number of State consent and cession statutes
transfer |egislative jurisdiction on condition that
there be filed a deed, map, plat, or description
pertaining to the land involved in the transfer, or
t hat some other action be taken by Federal or State
authorities. Sone of these provisions have been
held to be nere formal requirenments, nonconpliance

with which do not vitiate the transfer of



! More recently, however,

| egi sl ative jurisdiction.?
courts have viewed requirenments of this nature as
substantive and, if not conmplied with, jurisdiction

does not pass. In Paul v. United States®? the

Suprenme Court assuned wi thout discussion that a
condition in a State cession |law requiring "

that a sufficient description by nmetes and bounds
and a map or plat of such lands be filed in the
proper office or record in the country in which the
same are situated . . ." was substantive and nust
have been conplied with by the United States to
obtain jurisdiction. The United States Court of

Appeal s for the Fourth Circuit, in United States v.

Lovel y*** consi dered whether the United States | acked
jurisdiction over |and because it had not conplied

with a requirenment in a cession statute that title

be recorded. In dicta, court stated:
If the . . . statutes upon which Lovely
relies to defeat jurisdiction . . . were the
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only statutes covering the subject of the
cession of jurisdiction to and the vesting of
jurisdiction in the federal governnent, we
woul d not hesitate to declare that the court in
whi ch Lovely was convicted did not have
jurisdiction because of the failure of the
Government to record evidence of title and we
woul d hol d, accordingly, that the notion to
vacat e the judgnent and sentence shoul d have

been granted . L2

d. Acceptance of jurisdiction by the United

States. Although States may purport to unilaterally
grant legislative jurisdiction to the United States,
t he assent of both parties to the transaction is
required.®® By a 1940 statute, the head of the
departnment havi ng control over Federal |and nust
expressly accept jurisdiction; otherwise, it is
concl usively presuned that no Federal jurisdiction

of any kind is accepted:
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Not wi t hst andi ng any ot her provision of |aw, the
obt ai ni ng of exclusive jurisdiction in the
United States over lands or interests therein
whi ch have been or shall hereafter be acquired
by it, shall not be required; but the head or
ot her authorized officer of any departnment or

i ndependent establishment or agency of the
Governnment may, in such cases and at such times
as he may deem desirable, accept or secure from
the State in which any |lands or interests
therein under his imediate jurisdiction,
custody, or control are situated, consent to or
cession of such jurisdiction, exclusive or
partial, not theretofore obtained, over any
such lands or interests as he may deem
desirabl e and i ndicate acceptance of such
jurisdiction on behalf of the United States by
filing a notice of such acceptance with the

Governor of such State or in such other manner
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as may be prescribed by the aws of the State
where such | ands are situated. Unless and
until the United States has accepted
jurisdiction over |ands hereafter to be
acquired as aforesaid, it shall be conclusively
presunmed that no such jurisdiction has been

accept ed. %°

Before the 1940 statute, it was held in the
absence of indications to the contrary that since
the transfer of jurisdiction conferred a benefit on
the United States, acceptance would be presumed. In

7

Mason Conpany v. Tax Conmi ssion®’ a State occupation

tax was inposed on a Government contractor who was
bui | ding a dam over navi gable waters. Contracts
bet ween the Governnent and the contractor provided
that State laws were to be followed. [In holding
there was no inplied acceptance of jurisdiction by

the United States, the Court stated:
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As such transfer rests upon a grant by
the State, through consent or cession, it
follows, in accordance with fam liar principles
applicable to grants, that the grant may be
accepted or declined. Acceptance nay be
presunmed in the absence of evidence of a
contrary intent, but we know of no
constitutional principle which conpels
acceptance by the United States of an exclusive
jurisdiction contrary to its own conception of
its interests.

The Federal intent in this instance is
clearly shown. It is shown not merely by the
action of admnistrative officials, but by the
del i berate and ratifying action of Congress,
whi ch gives the force of law to the prior

officials even if unauthorized when taken. 2%

Mason Conpany pointed up a growi ng reluctance to

apply a presunption of acceptance of jurisdiction.
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In Atkinson v. State Tax Conmi ssion, ®° the Suprene

Court indicated that the enforcenment of the Oregon
wor knen' s conpensation law in a Federal area was

i nconpatible with exclusive Federal jurisdiction,
and, since the Federal Governnent did not seek to
prevent the enforcenment of this law, the presunption
of Federal acceptance of |egislative jurisdiction
was effectively rebutted.

Numer ous cases still arise where an issue about
Federal jurisdiction will depend on whether the |and
was acquired before or after the 1940 statute
requiring affirmati ve assent to jurisdiction. |If
the | and was acquired before 1940, legislative
jurisdiction that presunptively passed at the tine
of acquisition remains vested in the United States
despite the lack of affirmative assent. In Markham

v. United States, *° the defendant was charged with a

murder conmm tted after 1940 on property acquired by
the United States in 1919. Although the State ceded

jurisdiction, it was never expressly accepted.
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Because the Arnmy post concerned, |ocated in Norfolk,
Virginia, had been acquired before 1940, |egislative
jurisdiction presunptively passed. Consequently,

t he Federal nurder conviction, dependent on

d. 2%

| egislative jurisdiction, was affirne

In Hunbl e Pi pe Line Conpany v. Waggoner?®? the

Suprene Court consi dered whet her Louisiana could tax
oil drilling equipment and pipe |lines owned by a
private conpany on Barksdale Air Force Base. The
State passed title to the reservation in 1930. The
authority of the State to levy the tax depended on
whet her the United States had accepted jurisdiction.

There was no express acceptance of jurisdiction:

Loui si ana further contends that this
record shows that the Governnment did not intend
to accept exclusive jurisdiction here. It is
the established rule that a grant of
jurisdiction by a State to the Federal

Government need not be accepted and that a

2- 86



refusal to accept may be proved by evidence.
The State's contention is based chiefly on
a statenent that Barksdale Air Force Base buys
public utility services fromthe State or a
State instrunentality at its gate and pays to
the State's school system a per capita charge
for each child of a serviceman attendi ng the
State's schools. W think these circunstances
wholly fail to show a rejection by the
Government of the State's cession of exclusive

jurisdiction over the base.??

Can a legal "no-man's | and" be created where a State
relinquishes jurisdiction and the United States does

not accept it? In People v. Sullivan,?* State

jurisdiction over a theft at the NORAD (North
American Air Defense Command) headquarters turned on
jurisdiction over a site acquired by condemation in
1959 as to which no acceptance of jurisdiction had

been filed. There was a 1907 State statute ceding
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exclusive jurisdiction to the United States over any
condemed | and. The defendants contended that
operation of the 1907 statute divested the State of
jurisdiction over the area when it was condemned.
The Col orado Suprenme Court held that the statute was
merely a tender of jurisdiction to the United

St at es:

[ Defendants] . . . contend that the real issue
I s whet her Col orado has [ ost crim nal
jurisdiction over NORAD, and not whether the
United States has acquired such jurisdiction.
They argue that the fact, if it be a fact, that
the United States does not have crimna
jurisdiction over NORAD, has absolutely no
bearing on the ultimte issue of whether

Col orado has by statute lost its jurisdiction
over NORAD. It is hopefully suggested that
neither the United States nor Col orado has

jurisdiction to prosecute one who commits an
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al l eged crimnal act on NORAD. The incongruity
of this result should not, they say, deter us
fromso holding. In their opinion, if this be
a "gap" which creates a "no-man's land” within
our state, the answer thereto is corrective

| egi slation, not judicial construction. In
their general analysis of the situation

def endants are quite m staken, as the question
of whether the United States has gained
exclusive jurisdiction over NORAD is by its
very nature inextricably intertwined with the
very related issue as to whether Col orado has
|l ost all jurisdiction there over.

Col orado being a sovereign State cannot
abandon its sovereignty over |and situated
withinits four corners. . . . But . . . until
the United States accepts this tender of
sovereignty the State of Colorado retains its
jurisdiction to the end that it may enforce its

crimnal laws within the geographical confines
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of NORAD. In other words, the fact that there
is an outstanding tender of jurisdiction does

not divest Colorado of jurisdiction, as

Col orado retains jurisdiction unless and until

this tender is accepted. ?®

e. Inconsistency between State consent and

cession statutes. A problem arises when a State

si mul taneously or sequentially enacts consent and
cession statutes, one of which contains a
reservation or condition that the other does not
have. This is, or has been at sone tine, the
situation in a nunmber of States. Typically,
unqual i fied consent |aws passed between 1841 and
18852%°® transferred exclusive jurisdiction to the
United States. Cession statutes, normally enacted

after the 1885 decision in Fort Leavenworth Rail road

v. Lowe, %*

often do not repeal the earlier consent
| aws and yet contain conditions or substanti al

reservations of legislative authority. In many
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cases, both statutes have been recodified, often as
conpl ementing sections.

The enactnent of jurisdictional statutes which
conflict raises the question whether a reservation
or condition in the nore recent statute qualifies
the earlier statute. The |anguage of the |ater
statute may inpliedly amend the earlier. Even where
the | anguage is unclear, it may suit the interests
of the United States to argue that the statute | ast
in time must have been intended to supersede the
earlier statute where a conflict appears. There is
sone authority that the United States may disregard
the earlier statute and rely on a later dissimlar

statute. In Paul v. United States,?® California

enacted both an unqualified "consent” statute and a
subsequent | aw cedi ng excl usive jurisdiction over

| ands acquired for mlitary purposes on condition
that a description of the property and a map or plat
first be filed in the proper office of record.

These statutes were subsequently codified in
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conpl enenting sections in a State code. The United
States acquired land for mlitary purposes in the
1940's and purported to make an express acceptance
of exclusive jurisdiction, although no descriptions,
maps, or plats were filed. The Suprenme Court held
that the United States acquired excl usive
jurisdiction, suggesting that the United States
coul d benefit under the earlier statute.

The converse situation was presented in United

States v. Lovel y**® where an 1871 State statute ceded

jurisdiction over mlitary property on condition
that title be recorded and a | ater statute consented
to the purchase of such | ands wi thout the stated
condition. The property in question was acquired in
1941 and Federal jurisdiction was expressly
accepted, although title to the property was not
recorded. The court held that jurisdiction was
nonet hel ess acquired, because the |ater consent

statute inpliedly repealed the earlier cession | aw
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It is a universally accepted rul e of
statutory construction that where a | ater act
purports to cover the whole subject covered by
an earlier act, enbraces new provisions, and
plainly shows that it was intended not only as
a substitute for the earlier act but also to
cover the whol e subject involved and to
prescribe the only rules with respect thereto,
the | ater act operates as a repeal of the
earlier act even though it makes no reference
to the earlier act. . . . W are convinced
that by enacting in 1908 the statutes
conprising article 1. . . . The Legislature of
South Carolina intended to and did conpletely
cover the subject of cession and vesting of
federal jurisdiction over |land within the
state, previously covered by the statutes
conprising article 4 . . . which had been in
ef fect since 1871, and that the Legislature's

intention in so doing was to substitute the
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former for the latter, thereby effectively
repealing by inplication the statute upon which
Lovely so heavily relies. The superseding
statute does not require the recordation of the

evi dence of title. , 270

2-7. Loss of legislative jurisdiction

a. Right of State to recapture jurisdiction. A

State cannot unilaterally recapture jurisdiction
that has previously been transferred to the Federal

1

Gover nnent . %/ The ternms of State consent or cession

| egi sl ati on and any Federal acceptance of
jurisdiction?? may provide for termnation of
jurisdiction. Any subsequent changes in State
consent or cession statutes purporting to recover
additional |egislative authority are ineffectual.

For example, in Kingwood O | Conpany v. Henderson

County Board of Supervisors,?® the United States
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acquired property for a mlitary reservation in 1942
and expressly accepted exclusive jurisdiction. A
State statute consented to the acquisition wthout
qualification. A subsequent State |aw, providing

t hat a conveyance of |ands to private owners woul d
constitute a retrocession of jurisdiction, was
invalid. Consequently, the State was stopped from
taxing activities on | and whose mneral rights were
| eased to private persons by the Secretary of the

| nt eri or. 2™

Just as the Federal Governnent nmay
acquire additional Federal jurisdiction over an area
only by a new consent or cession by the State, the
State nmay recover jurisdiction only by Federal
agreenent or by Federal acts or om ssions evincing a
| oss of jurisdiction. The extent to which the
United States possesses Federal jurisdiction is a

Federal question to be decided by Federal courts.?”

b. Right of United States to surrender

jurisdiction. The Constitution provides for the

acquisition of Federal jurisdiction, but is silent
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as to the surrender of this authority.?® |In 1871,
one of the early statutes retroceding jurisdiction
to Ohio was ruled effective by the Ohio Suprene
Court.?” The right of the United States to surrender
its legislative jurisdiction is now firmy

est abl i shed.

c. Methods of relinquishing Federal

jurisdiction. Federal jurisdiction may be

surrendered by cession by the Federal Governnment to
the State, by an unrestricted disposition of the
property to private hands, or by reversion upon
nonconpliance with a reverter provision in State
consent or cession statute.

(1) Cession by the United States. This nethod

is sonetines referred to as "retrocessi on" or
"recession” and logically follows from Fort

Leavenworth Railroad v. Lowe?’® based on the reasoning

that that which can be unilaterally ceded to the

United States can be ceded back to the State.
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Congress must authorize retrocession. Although
it is not clear whether the head of an agency can
retrocede jurisdiction based on general authority
over agency property,?”® the service secretaries have
statutory power to nake retrocessions:

Not wi t hstandi ng any other provision of the

| aw, the Secretary [of a mlitary departnent]

may, whenever he considers it desirable,

relinquish to a State or to a Conmonweal th

Territory or Possession . . . all of part of

the legislative jurisdiction of the United

States over the lands or interests under his

control in that State . . . Relinquishnent of

| egislative jurisdiction under this section my

be acconplished, (1) by filing with the

Governor . . . Chief Executive Oficer . . . of

the State . . . concerned a notice of

relinqui shment to take effect upon acceptance

thereof, or (2) as the laws of the State .

may ot herw se provide. ?®
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There are other statutes authorizing retrocession of
jurisdiction over all or part of specific
i nstall ations. ?®

Jurisdiction is nost often retroceded when the

land itself is conveyed to the State.?®

Congress in
1962 provided for the grant of easenents to State
agenci es together with jurisdiction.?®® Use of this
statute can renedy enforcenment problems on State
roads on bases over which States have no | egislative

aut hority.

(2) Unrestricted transfer to private hands.

In Fort Leavenworth Railroad v. Lowe, ®® the Suprene

Court upheld the validity of a cession of
jurisdiction by Kansas to the United States but

considered it term nabl e:

[ The jurisdiction] is necessarily
tenmporary, to be exercised only so long as the

pl aces continue to be used for the public
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pur poses for which the property was acquired or
reserved fromsale. Wen they cease to be thus

used, the jurisdiction reverts to the State.?®

Seven years later, in Benson v. United States,?® a

crim nal defendant argued that jurisdiction passed
to the United States only over portions of a
mlitary reservation actually used for mlitary
pur poses, and that there was no jurisdiction over a
hom ci de conmtted on a part of the reservation used
for farmng. The Court rejected this argunent,
narrowing its earlier holding:
But in matters of that kind the courts

follow the action of the political departnent

of the Government. The entire tract has been

legally reserved for mlitary purposes.

The character and purposes of this occupation

havi ng been officially and | egally established

by that branch of the Governnent which has
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control over such matters, it is not open to
the courts, on a question of jurisdiction, to
i nqui re what may be the actual uses to which
any portion of the reserve is tenporarily

put . 287

Subsequent deci si ons have been consistent with

Benson. In Arlington Hotel Conpany v. Fant, 2%

| easing a portion of Federal park land to a private
hotel operator did not termnate jurisdiction. In

United States v. Unzeuta, ?® jurisdiction was not | ost

over a railroad right-of-way across a mlitary

reservation. Finally, in Hunble Pipeline Co. V.

Waggoner, *° a mineral |ease did not term nate Federa
jurisdiction over the parts of Barksdale Air Force
base used by Hunbl e.

The result differs, however, when all Federa

interest in |land term nates. In SR A, Inc. v.

M nnesot a, *®* the United States acquired exclusive

jurisdiction over a building that was |ater sold to
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a private party under an installnment-sales contract.
The State assessed a real property tax on the
purchaser, "subject to fee title remaining in the
United States." The Court held that |egislative
jurisdiction tern nated when the purchaser obtained

equitable title to the property:

In this instance there were no specific
words in the contract with petitioner which
were intended to retain sovereignty in the
United States. There was no express
retrocessi on by Congress to M nnesota, such as
sonetimes occurs. There was no requirenment in
the act of cession for return of sovereignty to
the State when the ceded territory was no
| onger used for federal purposes. [In the
absence of sone such provisions, a transfer of
property held by the United States under State
cessions pursuant to Article I, «8, Clause 17,

of the Constitution would | eave nunerous
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i sol ated islands of federal jurisdiction,

unl ess the unrestricted transfer of the
property to private hands is thought w thout
nore to revest sovereignty in the States. As

t he purpose of Clause 17 was to give control
over the sites of Governnental operations to
the United States, when such control was deemned
essential for federal activities, it would seem
t hat the sovereignty of the United States would
end with the reason for its existence and the
di sposition of the property. W shall treat
this case as though the Governnent's
unrestricted transfer of property to non-
federal hands is a relinquishment of the

excl usive |l egislative power. Recognhition has
been given to this result as a rule of
necessity. . . . Under these assunptions the
exi stence of territorial jurisdiction in

M nnesota so as to permt State taxation
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depends upon whether there was a transfer of

the property by the contract of sales. *?

The al nost unrestricted transfer of the land in
S.R A affected legislative jurisdiction although
the disposition of jurisdiction was never apparently
considered by the parties. The key to the case is
that legislative jurisdiction ended when the entire
property ceased to be used for the Federal purpose
for which it was originally acquired. The result in

Hunbl e Pi peline Co. v. Waggoner, discussed above,

rei nforces that conclusion. Ownership of the |and
is relevant only as one of several indicia of

resi dual Federal interest. Thus, when a State cedes
jurisdiction over a tract of |land that contains
privately owned property that remains in private
hands, **® Federal jurisdiction can be exercised over

that | and based on Hunmble Pipeline Co. so |long as

the larger tract remains committed generally to

Federal use.
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(3) Reversion under State law. Many State

consent and cession |aws provide that Federal
jurisdiction acquired under their provisions wll
continue only so long as the property is used for

specified purposes. In Crook, Horner & Co. v. Ad

Poi nt Confort Hotel Conpany,?® the court held that

jurisdiction ternm nated over |and used for a hotel
based on the Virginia statute that ceded
jurisdiction provided that it would revert in the
event the | and were used for any purpose other than
fortifications for national defense. According to
the court, this was the first cession statute

consi dered by the courts that contained such a
reverter.

In Pal mer v. Barrett,?®® New York ceded excl usive

jurisdiction over the Brooklyn Navy Yard on the
condition that it be used for a navy yard and
hospital. A subsequent |ease of part of the land to
Brookl yn for use by market wagons was term nabl e by

the United States on 30 days' notice and provided
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that New York City would patrol the prem ses, that
no permanent buil dings would be erected on the area,
and that during the period of the | ease the water
tax for water consuned by the Navy Yard woul d be
reduced to that charged manufacturing establishnments
in Brooklyn. The plaintiff sued in State court for
damages for his alleged unl awful ouster by Brooklyn
fromtwo market stands. One city defense was that
the State court had no jurisdiction because the

mar ket wagons were on an area of exclusive Federal
jurisdiction. The Suprenme Court held that

| egislative jurisdiction reverted under the terns of
the cession statute--at |least for the termof the

| ease:

In the absence of any proof to the
contrary, it is to be considered that the |ease
was valid, and that both parties to it received
the benefits stipulated in the contract. This
being true, the case then presents the very

contingency contenplated by the act of cession,
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that is, the exclusion fromthe jurisdiction of
the United States of such portion of the ceded
| and not used for the Governnental purposes of
the United States therein specified. Assum ng,
wi t hout deciding, that, if the cession of
jurisdiction to the United States had been free
fromcondition or limtation, the |and should
be treated and considered as within the sole
jurisdiction of the United States, it is clear
that under the circunstances here existing, in
view of the reservation nmade by the State of
New York in the act ceding jurisdiction, the
excl usive authority of the United States over
the | and covered by the | ease was at | east

suspended whilst the | ease remained in force.?®

The phrase "at | east suspended" suggests that
jurisdiction once |ost m ght be regai ned when the

status quo ante resunes. This would be a unique
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view of legislative jurisdiction and would be at
odds with the reverter statute construed in the
case. The nore typical result where sone act or
om ssion term nates jurisdiction is that
jurisdiction once lost is |lost forever in the
absence of a new cession of jurisdiction.

Today, if only part of a mlitary installation

7

were | eased, Humble Pipeline Co. v. Waggoner?*’ woul d

suggest that Federal jurisdiction would not
termnate. A different result m ght follow
dependi ng upon the phrasing of a reverter statute.

I f, under a reverter statute, jurisdiction is |ost,
then the question will arise whether it is regained
at the end of the lease. If it is not, a
significant problem may arise where records of prior
jurisdiction term nating | eases are m spl aced or
destroyed. Leasing operations are |largely
decentralized in the Army, and representatives of

t he Chi ef of Engineers execute nost |eases.?®

Mor eover, |eases are generally only for 5-year
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peri ods. *°

Consequently, when a problem arises years
| ater about a piece of land, it may be difficult to
determine if the property has ever been | eased.
Where a reverter statute affects fornerly | eased
land, it is conceivable that the United States m ght
| ose jurisdiction and never know it.

A nunmber of State consent and cession statutes
describe the purpose for which | and nust be used but
do not expressly provide for reversion in case the
| and is used for another purpose. Whether a right
of reversion should be inplied is not clear. \Were,
for exanple, jurisdiction is ceded to the United
States "to be exercised so long as the same shal
remain the property of the United States,” the
Suprene Court has held no reversion takes place when
the United States enters into a long-term |l ease with
athird party,3 or grants a right-of-way across the
property. 3!

d. Acceptance of jurisdiction by the State.

There is sonme uncertainty whether |egislative
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jurisdiction can be returned to a State without its
acceptance or consent.

Sone courts suggest that where the United States
purports to cede its jurisdiction to a State,

acceptance by the State is unnecessary. 3%

These may
merely nmean that acceptance by the State is
presunmed. This would be consistent with the Federal
acceptance principle prevailing before 1940.

Anot her view is that a State is powerless to reject
jurisdiction ceded to it on the theory that States
have residual political jurisdiction and the Federal
Government only possesses such powers as are

del egated to it or reserved by it. The
counterargunment that some acqui escence, acceptance,
or consent by the State nmay be required finds some
303

support in Fort Leavenworth Railroad v. Lowe, in

whi ch the Court spoke in terms of ". . . the State
and general Governnment [dealing] with each other in
any way they nay deem best to carry out the purposes

of the Constitution. . . . "3
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If the assent of the State in sone formis
necessary, a problem occurs when the United States
purports to surrender jurisdiction and the State
rejects it. There are no reported decisions bearing
directly on this issue. Nevertheless, npbst Federal
statutes authorizing the retrocession of
jurisdiction typically contain a provision that
provides "this grant nust be accepted by the State
in such manner as its |aws provide."3®

VWhere Federal jurisdiction term nates by neans of
an unrestricted disposal of the property to private
hands or by operation of a reversion provision in a
State consent or cession statute, State acceptance
is occasionally evidenced by State action related to

the property. Hence, in SSR A, Inc. v. Mnnesota, 3%

the Suprene Court, in holding that disposal of title
to property caused a surrender of Federal
jurisdiction to the State, remarked that ". . . If
such a step is necessary, Mnnesota showed its

acceptance of a supposed retrocession by its |evy of
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a tax on the property. "3

Where jurisdiction returns
to the State via a reverter clause, acceptance nay
be presumptive since the return of jurisdiction

obvi ously was antici pated when the cl ause was

written.

e. Effect of Federal law permtting States to

| egi sl ate. Congress has enacted various statutes
permtting States to exercise substanti al

| egislative authority over |ands under exclusive
Federal jurisdiction. These statutes raise the
guestion whether they constitute a return of

| egislative jurisdiction. In Arapajolus v.

McMenamin, 3 the Supreme Court of California held
that residents on a mlitary reservation were
entitled to vote in State elections on the ground
t hat Congress had relinquished jurisdiction over
t hose | ands by Federal enactments of the type

descri bed in paragraph 2.12 bel ow
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Congress may recede or return to the
States any jurisdiction over such properties
whi ch is not inconsistent with such
Governmental use. . . . In like fashion the
Congress has receded and returned to the States
jurisdiction over federal lands within their
borders to enforce State unenpl oynent insurance
act . . . to tax notor fuel sold therein
to levy and collect State incone taxes.

It is clear that Congress has receded to the

States jurisdiction in substantial particulars
over federal |ands over which the United States
previously had exclusive jurisdiction. It may
no | onger be said of those |lands that they are

"as foreignto . . . (California) as is
the State of Indiana or Kentucky, or the
District of Colunmbia.” . . . It is our
conclusion that since the State of California
now has jurisdiction over the area in question

in the substantial particulars above noted,
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residence in such areas is residence within the
State of California entitling such residents to
the right to vote given by sec. 1, Art. 11 of

our Constitution.3®

Sim lar reasoning supported the Suprenme Court

0

voting decision in Evans v. Cornman.?*° Because

persons on a Federal enclave in Maryland are subject
to State crimnal |aw (under the Federa
Assim |l ative Crines Act), State inconme, gasoline,
sal es and use taxes, State unenploynent and

wor knmen' s conpensation | aws, vehicle registration
and licensing | aws, process and jurisdiction of
State courts, and can use State courts and State
public schools, the Court concluded that such
persons are "treated by the State of Maryl and as
State residents to such an extent that it is a

vi ol ati on of the Fourteenth Amendnent for the State

to deny themthe right to vote. "3
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Actual ly, legislative jurisdiction has not been

retroceded when Congress permts State law to

operate on enclaves. |If it is kept in mnd that
"jurisdiction,” in context, means "authority to
legislate,"*? it is clear that the Federal Governnent

has not surrendered its residual jurisdiction over
the | and areas affected. The United States retains
basic legislative authority; it merely permts the
States to apply their laws until that perm ssion is

wi t hdr awn. 323

By legislating with respect to the
encl ave, the State concedes that the Federal land is
not a foreign entity but an elenment of the State.
The result is that State rights and benefits can be
claimed for enclave residents while the Federal
Government continues to exercise residual

| egislative authority over the areas.

f. Federal policy. GCenerally, the Arnmy will not

seek legislative jurisdiction and will retrocede

4

unnecessary jurisdiction.®* Concurrent jurisdiction

may be sought where it is necessary for the Federal

2-114



Governnment to furnish or augnment |ocal |aw

enf orcenent . 3%°

Excl usive jurisdiction my be sought
where mlitary operations require freedomfrom State
and | ocal law, or where State or |ocal |aws
otherwi se unduly interfere with mssion.?*® This
policy is based on the belief that the exercise of
Federal jurisdiction has substantial disadvantages
and is unnecessary. Exclusive jurisdiction makes
i napplicable State civil and crimnal |aw as such
and precludes State | aw enforcenent on the
installation. Residents may be deni ed access to
State rights and benefits. Absent |egislative
jurisdiction, the supremacy and property clauses of
the Constitution arguably insul ate Federal
activities from State interference and provide
i ndependent authority to |legislate to protect
Federal | and.

The desirability of Federal |egislative

jurisdiction was reviewed from 1954 to 1956 by the

Attorney General's Interdepartnmental Conmttee for
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the Study of Jurisdiction Over Federal Areas within
the States. The Comm ttee concluded that Federal
jurisdiction was general ly undesirabl e and
recommended | egislation to permt agencies to return

| egi sl ative authority to the States. 3!

Section |V

Rel ati ons Bet ween States and Federal Install ations

2- 8. | nt roducti on

Rel ati ons between mlitary installations and the
States in which they are | ocated depend in great
part on whether the installation is an enclave. An
enclave is a tract of land or territory enclosed

5> Areas over which the

within foreign territory.?
United States exercises exclusive jurisdiction, or
partial jurisdiction in some instances, are

consi dered Federal encl aves. Feder al - St at e
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rel ati ons respecting enclaves differ according to
the issue involved and whether or not the enclave is
viewed as part of the State in which it is | ocated.
The several principal issues in Federal-State
relations are discussed here in light of those

factors.

2-9. Federal-State relations affecting encl aves

general ly

a. Control of alcoholic beverages on mlitary

installations--insulating enclaves from State

regul ation. I n Federal areas under exclusive

jurisdiction, ". . . the national and nunicipa
powers of Government, of every description, are
united in the Government of the union. . . ."?®® The

courts have stated that political authority,

dom ni on and | egislative power e

are | odged
in the United States where it possesses excl usive

jurisdiction over an area, traditionally depriving
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the states of legislative authority. Under this
view, States have not been able to directly or
indirectly apply their |l aws on encl aves. Thus,
commerce between a place outside a State and an
encl ave or between a place inside the State and a
Federal reservation under exclusive jurisdiction is
n 298

"interstate commerce.

In the 1938 case of Collins v. Yosemte Park &

Curry Co,*® the State claimed that the twenty-first
amendnent permtted it to apply its liquor laws to a
private | essee on the park, a Federal enclave. The
twenty-first anendnent permts States to regul ate

al coholic beverages "used therein." The Suprene
Court ruled that Yosemte Park was not in California

for purposes of the amendnent:

As territorial jurisdiction over the Park
was in the United States, the State coul d not
| egislate for the area nerely on account of the

Twenty- First Anendnment. There was no
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transportation into California "for delivery or
use therein.” The delivery and use is in the
Par k, and under a distinct sovereignty. Were
exclusive jurisdictionis in the United States,
wi t hout power in the State to regul ate

al coholic beverages, the Twenty-First Amendnment

is not applicable.3®

The view that enclaves are States within States and
t herefore unreachable by State regulation is applied
today to a narrow range of issues. It continues to
apply with full force to regulation of alcoholic
beverages destined for military installations. 3"

In United States v. M ssissippi Tax Conmi ssion, 3%

t he Suprene Court again faced State tax and
regul atory schemes attenpting to reach |iquor sales
on Federal enclaves. The Court invoked the State

within a State rationale of Collins:
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The Collins Court, in rejecting
California' s reliance upon the Twenty-first
Amendnment, pointed, to be sure, to the fact
that "delivery and use" of the liquor was "in
the park," 304 U.S., at 538, 82 L.Ed. 1502.

But, considered in the context of the case, the
Court's reference clearly was to the
transacti on between the out-of-State suppliers
and the park concessionaire. It was that
transaction which California sought to

regul ate, and insofar as that transaction was
concerned, the delivery and use--that is, the
delivery, storage and sal e--of the |iquor
occurred exclusively within the Park. The
particul ar transactions at issue in this case
bet ween out-of-State suppliers and the mlitary
facilities stand on no different footing, and
thus, given that the State has retained only
the right to serve process on the two bases,

Collins is dispositive of the Conmm ssions's
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effort to invoke the State's authority under
the second section of the Twenty-first
Amendnment to inpose its markup on these

transacti ons.

For our purposes, here, it suffices to
note that any legitimate State interest in
regul ating the inportation into M ssissippi of
| i quor purchased on the bases by individuals
cannot effect an extension of the State's
territorial jurisdiction so as to pernmit it to
regul ate the distinct transactions between the
suppliers and the nonappropriated fund
activities that involve only the inportation of
i quor into the Federal enclaves which "are as
to Mssissippi as the territory of one of her
sister states or a foreign land," 340 F. Supp.,
at 906. To concl ude otherw se would be to give
an uni ntended scope to a provision designed

only to augnent the powers of the States to
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regul ate the inportation of |iquor destined for
use, distribution, or consunption in its own
territory, not to "increase its jurisdiction,"

Collins v. Yosemte Park & Curry Co., 304 U.S.,

at 538, 82 L.Ed. 1502. 3%

M ssi ssi ppi Tax Conmi ssion was relied on in 1983

to defeat efforts by the State in United States v.

Texas®™ to stop out-of-State liquor sellers from
selling directly to Navy nonappropriated fund
instrunentalities | ocated on exclusive jurisdiction
bases. The direct dealing between the Navy
retailers and the out-of-State sellers violated
Texas law requiring that out-of-State sales go

t hrough in-State whol esalers who were required to
pay a $2 tax on each gallon sold. The Navy effort
to get the cheapest price for its liquor was
consistent with Departnment of Defense policy.?3®

n 306

Because "regulation is an incident of sovereignty

and because the instrunmentalities were | ocated on
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exclusive jurisdiction areas, the State regul atory
scheme was i napplicable to dealings between the
installations and the out-of-State businesses.

Not e that these decisions involved transactions
that affected exclusive jurisdiction installations
but did not actually touch the surroundi ng State.
States can regulate activities within their
territory. Consequently, stopping a State from
regul ating out-of-State |iquor flow ng onto
exclusive jurisdiction installations "is not to say
that a State nmay not institute neasures designed to
prevent the unlawful diversion of alcohol destined
for a Federal enclave into the state's stream of

conmmer ce. " 3%

The power of the state to regul ate
al cohol within its borders was the issue in North

Dakota v. United States.3® |n that case, North

Dakot a i nposed certain | abeling and reporting
requi rements for untaxed out-of-state |iquor sold on
Grand Forks Air Force Base and M not Air Force Base,

both concurrent jurisdiction installations. The
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United States argued that the | abeling and reporting
requirenents frustrated the Federal purpose of
purchasing liquor at the |lowest cost. North Dakota
argued that the requirenments were necessary to
ensure untaxed |iquor was not consuned by

unaut hori zed persons. The Court, while recognizing
Congress's power to preenpt the State | abeling and
reporting requirenments, upheld North Dakota's

regul ations finding that the requirenments were not
undul y burdensone to the Federal purpose. 3%

Where the State attenpts to regulate activities
on nonexclusive jurisdiction installations, Federal
def enses to regulation are linmted to those based on
t he supremacy clause of the Constitution.?3®°

Vet her an enclave is considered to be within the
surroundi ng State determ nes other questions, many
of them concerning access of installation residents
to local rights and benefits. While sone courts
have held that enclave residents do not |live within

the surrounding State for these purposes, these
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deci sions rest on the traditional view that encl aves
are States within States. Although regul ation of

al coholic beverages continues to be controlled by
this view of Federal -State rel ations, nost issues

i nvol ving Federal -State relations are likely to be
resol ved according to the notion that encl aves
remain part of the surrounding State.

b. Annexation of mlitary installations--

recognition that installations are within

geogr aphi cal boundaries of the States. The Suprene

Court departed fromthe traditional view that
encl aves are States within States when it considered
whet her an enclave is within a State for purposes of

annexation by a nunicipality. In Howard v.

Conmi ssi oners of Louisville, 3! Louisville annexed an

adj oi ni ng naval ordnance plant that was under

excl usive Federal jurisdiction. The City then
attenmpted to enforce a tax on earnings of enployees
on the installation, as it was pernmitted to do by

t he Buck Act.3*? The Court upheld the annexation
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because it did not interfere in any material way

with the encl ave.

The appellants first contend that the
City could not annex this federal area because
it had ceased to be a part of Kentucky when the
United States assuned exclusive jurisdiction
over it. Wth this we do not agree. \When the
United States, with the consent of Kentucky,
acquired the property upon which the Ordnance
Plant is |ocated, the property did not cease to
be a part of Kentucky. The geographi cal
structure of Kentucky renmmi ned the sane. In
rearranging the structural divisions of the
Commonweal th, in accordance with state |aw, the
area becane a part of the City of Louisville,
just as it remained a part of the County of
Jefferson and the Commonweal th of Kentucky. A
state may conformits rnunicipal structures to

its own plan, so long as the state does not
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interfere with the exercise of jurisdiction
within the federal area by the United States.
Kent ucky's consent to this acquisition gave the
United States power to exercise exclusive
jurisdiction within the area. A change of
muni ci pal boundaries did not interfere in the

| east with the jurisdiction of the United
States within the area or with its use or

di sposition of the property. The fiction of a
state within a state can have no validity to
prevent the state fromexercising its power
over the federal area within its boundaries, so
|l ong as there is no interference with the
jurisdiction asserted by the federal

Governnment. The sovereign rights in this dua
rel ati onship are not antagonistic.
Accommodati on and cooperation are their aim

It is friction, not fiction, to which we nust

gi ve heed. 3
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The annexation and consequential taxation did not
interfere with the Federal Governnent because
Congress through the Buck Act already permtted
State and | ocal taxation on areas of exclusive
jurisdiction. Because State taxation was not
obj ectionable to the Federal Governnent there was no
reason to preclude or overturn the annexation, which
did not otherw se concern the enclave, especially
where the plaintiffs in the case did not include the
Governnment itself.

One notive of State subdivisions in annexing
mlitary property is to permt themto reach and
annex private property on the other side of the
mlitary installation.** Oher advantages may accrue
to annexing cities. |Increasing the popul ation of
the city by including the installation popul ation
will increase the city's share of State revenues
generated from sources including cigarette taxes,
nmot or vehicle licensing fees and taxes, highway

users taxes, and State sal es taxes. Annexati on al so
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i ncreases the |ocal revenue base. Thus |ocal sales,
use, and property taxes and |icensing fees may be
charged persons and businesses on the installation. 3

Sonme of these taxes and fees may indirectly fall on
the United States Governnment. For exanple, |ocal
franchi se taxes charged against public utilities my
be passed onto the Government consuner and will not
be barred by the supremacy cl ause because only the
econom ¢ burden falls on the Governnent.3® O her
taxes and fees charged contractors who do business
with the installation also will be passed on to the
Governnment. Annexation may bring sone benefit to
the mlitary community, such as nunicipal fire

prot ection, 3’

road mai ntenance, purchase of utilities
at nmunicipal rates, closer and better schools, and
police protection. \Whether the typical city has the
resources or inclination to provide these services

is anot her question, as is the question whether the

install ation desires the extension of some of these

servi ces.
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In light of Howard, it has becone Department of
Def ense and Arny policy not to contest annexation,
al though it may be opposed when not in the interests

8

of the Governnment.®® Sone State annexation | aws

require the consent of affected | andowners to the

9

annexation.®® Where another political subdivision

opposes an annexation, the United States will not

® Even where consent is not necessary,

approve it.*
conmands are required to apprise the DA of the
pendi ng annexation so that an Army position on the
annexation can be determ ned.®' Commanders receiving
annexation requests will evaluate the proposal and
forward it with all docunments through the Chief of
Engi neers and The Judge Advocate General to the

Assi stant Secretary of the Arny (Installations and

Logi stics), for determnation of the Army position. %

Annexations of mlitary installations have been
chal l enged on a variety of grounds. Annexation of

Fort Leavenworth by the city of Leavenworth was
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bel at edl y opposed after it was discovered that Arny
utility charges increased because the local utility
was required to pay a 3% franchise tax.%*® The

opposition was rebuffed in United States v. City of

Leavenwort h®* because it was filed after the 30-day

time limt set by State law for the filing of
obj ections had passed.®°® On the other hand, failure
to follow State statutory procedures hel ped private
| andowners, Riley County, and Manhattan, Kansas, to
bl ock the annexation of Fort Riley in Board of

County Conmi ssioners v. City of Junction City.3**® And

wher eas annexation of Offutt Air Force Base was

overruled in United States v. City of Bellevue’®

because its sole purpose was to increase its revenue
base, a simlar argunment that annexation of Fort
Leavenworth woul d be a sham because the city would
benefit from annexation wi thout providing any
services to the installation was virtually rejected

in United States v. City of Leavenworth. 3?8
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Annexation of Wight-Patterson Air Force Base by
Dayt on, ©hi o, was overruled on other grounds in

United States v. MGee.>**® Annexation was inproper

principally because the State | egislature had passed
a statute®® (simlar to one subsequently passed in
Kansas in time for the Fort Riley case®') forbidding
t he annexation of mlitary installations in the
State. In addition, the court found that "potenti al
for friction" between the base and Dayton was an

"i ndependent justification” for overruling the

annexati on:

Annexation of the Wight-Patterson Air Force
Base woul d create a real danger that a future
board of city comm ssioners m ght pass

ordi nances that interfere with the base's
essential task of national defense and create
friction between city and mlitary officials.
The fact that the present board of

conm ssi oners apparently has agreed not to
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interfere with the functioning of the base is

not relevant to this consideration. , 332

The court distingui shed Howard on two grounds:
first, that the suit in Howard was brought by the
ordnance plant enpl oyees rather than the United
St ates and, second, that the potential for friction
is greater in the case of a "key mlitary base" than
n 333

it is with respect to a "mere ordnance pl ant.

In light of United States v. MGee, Arny

attorneys should no longer linmt defenses to
annexation to procedural defenses permtted by State
| aw or evidence of actual friction between the
muni ci pality annexing the installation and the
installation.

Just as Collins v. Yosemte Park Co. has

i nplications beyond the regul ation of alcoholic

beverages on encl aves, so too does Howard v.

Conmi ssi oners of Sinking Fund of Louisville affect

i ssues beyond annexation. As explained in paragraph
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2-10, the Howard rationale--that mlitary
installations may be considered to be within the

St at e--has been increasingly relied on either
expressly or inplicitly in a nunber of areas

af fecting persons on mlitary installations and the
installations thensel ves. Howard has been useful in
bringing State services, rights, and benefits to the
encl ave and its popul ation. Nevertheless, it also
appears to be a linmtation on the concept of
exclusive legislation jurisdiction, although the
scope of that limtation is neither clear nor

uni versal ly accepted, as recognized in 1982 in

Econom ¢ Devel opnent and | ndustrial Corp. of Boston

v. United States:

The Howard . . . decision . . . effectively
repudi ated the traditional notion of
extraterritoriality of federal enclaves, a
noti on which viewed the exclusive |egislative
power as "in essence conplete sovereignty."

S.R A v. Mnnesota, 327 U S. 588, 562 (1946).
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Yet the full inplications of this repudiation
have yet to be addressed by the appellate
courts [footnote omtted] . . . . One
comrent ator has forcefully argued that the
recent cases, taken to their |ogical extrene,
woul d permt the extension of State
Governnmental jurisdiction in its full scope
over federal enclaves, subject only to
di spl acenent by federal |aw--a view that would
redefine the "exclusive | egislation" clause as
conferring, not an exclusive power to
| egi sl ate, but rather a power to |egislate
excl usi vel y whenever appropriate.* Engdahl

State and Federal Power Over Federal Property,

18 Ariz. L. Rev. 283, 288-90, 332-36, 376-82

(1976) . %%°

Footnote 14, cited in the text above, el aborated on

the | ogical effect of Howard:
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The plaintiffs contend that any approach
focusi ng upon a potential for "friction" would
read the "exclusive Legislation" clause out of
the Constitution and | eave Article | properties
no greater independence than that afforded to
any federal property under Article IV, Section
3 [the Property Clause] and the Supremacy

Cl ause. This objection is without nerit. The
United States' power over Article IV property
is confined to its enunerated powers and the
necessary and proper clause. See, e.g., Kleppe
v. New Mexico, 426 U.S. 529 (1976). But even
under a narrow interpretation of Article |, the
authority to exercise "exclusive Legislation in
all Cases whatsoever" would still permt the
exerci se over enclaves of whatever police and
ot her Governnental powers, otherw se reserved

to the states, are deened expedient. 3%
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The nost that can be said about the conflict
bet ween Collins and Howard is that Arny | awers
shoul d be alert to seize whichever rational e best
suits the interests of the United States in a
particul ar situation, keeping in mnd the effect of
t hat choice on subsequent issues affecting the sanme

i nstal |l ati on. 3’

2-10. State rights and benefits and their

applicability to installation popul ations

a. Voting. Prior to 1970, nost courts that had
consi dered the voting question ruled that persons
living on enclaves did not satisfy voting residence
requi renments.*® | n 1970, however, the Supreme Court

held in Evans v. Cornman, **° that Maryl and deni ed

equal protection of the laws to persons living on
t he grounds of the National Institutes of Health, a

Federal enclave in Bethesda, by denying themthe
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right to vote. The Court refuted the State argunent

that the enclave was not a part of the State:

Appellees clearly live within the
geogr aphi cal boundaries of the State of
Maryl and, and they are treated as State
residents in the census and in determ ning
congressi onal apportionment. They are not
residents of Maryland only if the N H grounds
ceased to be a part of Maryland when the
encl ave was created. However, that "fiction of
a State within a state" was specifically

rejected by this Court in Howard v.

Conmi ssioners of Louisville, 344 U S. 624, 627

(1953), and it cannot be resurrected here to

deny appellees to right to vote. 3

Noting that a classification which works a
deprivation of voting rights nust be supported by a

conpelling State interest, the Court conceded that a
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St ate does have a conpelling interest in ensuring
"that only those citizens who are primarily or
substantially interested in or affected by el ectoral
deci si ons have a voice in making them"3*
Nevert hel ess, the Court concluded that the encl ave
residents had such an interest in view of the
applicability to themof State crimnal |aw through
the Assim lative Crinmes Act (incorporating certain
State crimnal laws into the Federal |aw applicable
on the enclave),?? State taxing | aws through the Buck
Act (permtting collection of certain State taxes on

344 and

Federal encl ave),®® State unenpl oynent | aws
wor kmen' s conpensation | aws, **° State autonobile
licensing and registration |aws, anmenability to

St ate process, access to Maryland courts in divorce
and child adoption proceedings, and the enroll nent
of the children in Maryland public schools. Thus,
the Court agreed with the conclusion of the district

court that "on bal ance the [appellees] are treated

by the State of Maryland as State residents to such
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an extent that it is a violation of the fourteenth

amendnent for the State to deny themthe right to

n 346

vot e.
Al t hough States and localities still may be
encountered that will deny installation residents

ri ghts and benefits, including voting rights, based
on the State-within-a-State view and pragnmatic
concerns, Evans and Howard together provide strong
arguments for the extension to enclave residents of
civil rights normally granted to State citizens.

b. Holding office. Even before Evans v.

Cornman, the Suprene Court of West Virginia upheld

the right of a resident of a Federal enclave to run

7

for local office in Adans v. Londeree.?®’ Londeree,

t he candidate for mayor in a local municipality, was
nei ther a serviceman nor Government enpl oyee, but
resided in quarters |eased for private occupancy on
a Navy installation under exclusive Federal
jurisdiction. The State constitution provided that

only qualified voters could beconme officehol ders
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and, further, that, in order to vote, a person mnust
have been a "resident of the State for one year." A
petition for mandanus, filed to require the ball ot
comm ssioners to strike the candidate's nanme from
the ballot on the ground that Londeree was not a

resi dent of the State, was unsuccessful:

[T]he State, in ceding the territory within the
Sout h Charl eston Naval Reservation, retained
sovereignty over the sanme to the extent that
such State sovereignty does not conflict or
interfere with the "power"” of the Federal
Governnent "to exercise exclusive jurisdiction”
as to the uses and purposes for which the | and
was acquired, and that such uses and purposes
have no relation to the right or privilege of
persons residing thereon, with the consent of
the United States, to vote in State elections.
In so far as this record shows, the Federal

Gover nnment has never accepted, clained or
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attenpted to exercise, any jurisdiction as to
the right of any resident of the reservation to
vot e.

[T]he United States has, we think, |long since
refused to accept sole sovereignty of such
ceded | ands and has repeatedly, both through
its Courts and by Act of Congress, recognized
and insisted that States have retained
sovereignty as to such matters as do not
interfere or conflict with the use of the areas
by the United States for the purpose or

pur poses for which the sanme were ceded. By so
hol di ng, the necessity of disfranchising a

| ar ge nunber of citizens is avoided. . 348

c. Relief benefits for the poor. In 1841, the

Suprene Judicial Court of Massachusetts held that
resi dence on an enclave was not |ocal residency
whi ch would qualify the residents or their children

9

for local welfare paynent.*° A contrary result was
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reached by the Supreme Court of Colorado in the nore

recent case of County of Arapahoe v. Donoho.®*° The

statute in question provided for paynent of relief
benefits to residents "in the county.” The County
Wel fare Board denied the claimof Ms. Donoho who
lived on a mlitary installation under exclusive
Federal jurisdiction. She successfully sued. The
court noted that relief benefits were paid for in

part by Federal funds and concl uded:

Therefore, in view of the fact that "exclusive
| egi slative" jurisdiction does not operate as
an absol ute prohibition against State |aws but
has for its purpose protection of federal
sovereignty, we conclude that it does not
operate to prohibit the paynent of relief to a
resi dent of Fort Logan. The conferring of a
benefit required by federal |aw cannot be
construed as an act which underm nes the

federal sovereignty. |Indeed by paying relief
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in these circunmstances the federal policy to
recogni ze citizens of the United States is

fostered and pronoted.

We see no clear conflict between the terns of
the State | aw and the exercise of necessary
functions in carrying out the program in the
i ght of the geographical |ocation of Fort
Logan. Perhaps the npost persuasive factor in
eval uating the contention of possible federal
interference is the federal statute, 42

US CA «1352(b), supra. It is illogical to
suppose that the federal governnment would
interfere with the county carrying out a

program cont enpl at ed by federal statute.

In the light of all the foregoing, it is anply

clear that the trial court was correct in

ruling that the claimant satisfied statutory
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requi renments of residence within Arapahoe

County. . . .3t

d. Protection of spouse and child abuse victins.

The Departnment of Defense encourages prograns "t hat

contribute to a healthy famly life" anmong mlitary

2

fam lies.>? Child and spouse abuse and negl ect are

matters of concern to the mlitary.®®

Ar ny
regul ati ons provide for conprehensive famly
advocacy and child care progranms at mlitary

i nstall ati ons. %%

Those progranms nust take account of
| ocal |y available child and spouse wel fare services.
Armmy policy requires every soldier, enployee, and

menber of the mlitary community to report
i nformati on about known and suspected cases of child

> Besides

abuse to appropriate authorities.?®
notification, installation child welfare prograns
may need | ocal agencies to renove a child froma

mlitary honme since there is no express authority in
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Federal law that permts renoval or placenent in a
t enporary hone.

Local agencies nay decline to assist
installati ons because of the fear that their
enpl oyees may be subjected to personal liability for
their actions, a concern that the Arny cannot easily

al | evi ate. ¢

I n other instances, agencies my
decl i ne assi stance because they see excl usive
jurisdiction as a bar. Even where |ocal agencies
provi de support, mlitary parents nmay chal |l enge
their actions in an effort to retain or reclaim

cust ody.

In In Re Terry Y,%’ the parents of a Fort Od

child appealed a juvenile court order taking their
son fromthem after suffering four fractures over a
t wo-year period. The court defined a Federal policy
in favor of reliance on local child welfare
authorities to make foster care placenents fromthe
child advocacy regul ation then in existence®*® and

fromsocial security statutes that authorize grants

2-146



9

to States for child welfare services®® available to

n 360

"all children in need thereof. Relying on this

expressi on of Federal policy and Howard v.

Commi ssioners of Louisville and Evans v. Cornnman,

the court rejected the parents' argunent that the
| ocal juvenile court |acked jurisdiction over the

on- post problem

Unl ess Monterey County acts to protect the
children at Fort Ord, these children may be

| eft without Governnmental protection. . . . As
federal enclaves such as Fort Ord remin
geographically and legally part of the State in
which they are located . . . it follows that
Congress contenplated that the State woul d make
its services available to the children on
federal enclaves. The Monterey County Juvenile
Court's exercise of its statutory jurisdiction
to protect Terry pronoted the federal policy

toward abused children as reflected in the
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appl i cabl e Arny Regul ati ons and the Soci al
Security Act. The Court's exercise of its
jurisdiction, invited by the federal
authorities in comand at Fort Ord, in no way
conflicted with the federal sovereignty but was
an integrated part of the army's efforts to

all eviate the problens of child welfare on the

base. . 36t

Simlar results have obtained in other cases dealing

with the extension of child welfare |aws, **? and

63

juvenil e delinquency |aws, **® and spousal protection

364

| aws on mlitary installations. Although the

court's finding in In Re Terry Y. that Federal

policy favors reliance on |ocal agencies may be

suspect %°

and additional issues may be raised by its
inplicit conclusion that jurisdiction can be
partially retroceded by an installation comander

wi t hout recourse to congressional action or

conpliance with existing statutory procedures for
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retrocession, the rationale of the case provides an
efficient argunent to use when seeking | ocal
agenci es' help. Moreover, the social security
statutes cited may provide a strong argunment to
conpel | ocal cooperation.

e. Education. In 1841, the Supreme Judi ci al
Court of Massachusetts not only rejected the
availability of public relief for enclave residents

but al so hel d:

We are of opinion that persons residing
on | ands purchased by, or ceded to, the United
States for navy yards, forts and arsenals,
where there is no other reservation of
jurisdiction to the State, than [service of
process], are not entitled to the benefits of
the commmon schools for their children, in the

towns in which such | ands are situated. %6
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This principle was the keystone for npbst subsequent

" Sone

deci si ons concerning access to |ocal schools.?®*
courts, finding that |egislative jurisdiction over
Federally owned areas remained in the State, upheld
access to State schools on an equal basis with State
children.®® Oher courts, finding exclusive
jurisdiction vested in the United States, denied
access on the ground that the affected areas are not

® Sone States

within the State or school district.?3®
enacted | egi slation providing for the education of
children residing on mlitary reservations.3®®

Bl ocki ng access to | ocal education is less a
function of legal concern than it is a function of
| ocal budgets. Since 1950, when Congress first
aut hori zed the paynent of "inpact aid" for school
districts in which there is a significant Federal
presence, ** there have been few attenpts to keep
mlitary children out of |ocal schools. Substantial

cuts in inpact aid®? have, however, resulted in

efforts to charge tuition to parents of mlitary
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children attending | ocal schools. No distinction
has been made between residents of exclusive
jurisdiction installations and nonexcl usive
jurisdiction installations in statutes authorizing
tuition charges. In one case, only on-post children
were the target of tuition charges, presumably for
the reason that the parents did not pay |ocal taxes

to support local schools.?®?

I n anot her case, all
nondom ciliary children were affected, regardl ess of
resi dence. ®"*

The United States was successful in 1984,

defeating the latter tuition scheme in United States

5

v. Onslow County Board of Education.3*”® The court

found that the school board breached a contractual
commtnment flowing fromthe receipt of school
construction aid over several years to educate
Federal children.®® Mreover, the court, concluding
that the State tuition scheme was a tax, held it was
al so preenpted by the Federal policy of the

Soldiers' and Sailors' Civil Relief Act that service
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menbers shoul d not be subject to taxation except in
their home States, and that, in any event, the tax,
whi ch burdened the rel ati onship between service
menbers and the Governnment, was in essence an
unconsented tax on the United States itself.3”

Arny | awers should be alert to attenpts by | ocal
school boards to charge tuition or deny access to
educational facilities to children on or off the
i nstallation.

f. Mscellaneous State rights. There are

numer ous m scell aneous rights and privil eges, other
t han those di scussed, which are usually reserved
under State |aw for residents and which arguably
extend to encl ave residents based on Evans v.
Cornman. Anpng these are the admi ssion to practice
| aw, medi cine, and other professions; the privilege
of empl oynent by State or |ocal Governnents;

recei ving higher education at State institutions
free or at a favorable tuition; acquiring hunting

and fishing licenses at | ower cost; obtaining
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visiting nurse service or care at public hospitals,
or phanages, asylunms, or other institutions; serving
on juries; and acting as an executor of a will or
adm ni strator of an estate. Different |legal rules
may al so apply with respect to attachment of

8 There is scant

property of nonresidents.?
litigation involving such m scell aneous nmatters,
however, and it is probable that nost of these

i ssues are resolved by State adm nistrative

agenci es.

2-11. Access to courts, service of civil and

crimnal process, and jury service by soldiers

a. Access to courts generally. OF significant

concern to enclave residents and visitors is the
guestion of what judicial foruns are available to
resol ve | egal issues arising on enclaves or

i nvol ving encl ave residents and what law will be

applied in the forumfinally selected. There are
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several candidate forums for nobst encl ave-connected
civil cases: the courts of the State in which the
enclave is |ocated, the courts of some other State,
or Federal court.

The law in nost States categorizes clains as

transitory or |ocal.?®?

Transitory clainms, typically
sounding in tort and contract, can be brought
anywhere personal jurisdiction can be obtained over
the parties. Thus, a litigant in an encl ave-
connected case involving a transitory claimcan go
to local State court or the courts of any other
State that would consider the claimtransitory so
long as the litigant can serve the opposing party.
Where a transitory claimarises on an enclave and
suit is brought in local State court, the problem
will arise of how to determ ne the applicable
substantive law. Applying its conflict-of-Iaws
rules, State courts exercising jurisdiction over a

transitory claimw |l apply to the case the

substantive |law of the forum the place where the
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claimarose (the enclave), or some other place
relevant to the claimand the parties. \Were
conflict rules result in application of the |aw of
t he enclave, the court will have to determ ne what
that lawis: the law of the State in which the
enclave is |located or sone | aw peculiar to the
encl ave. The | aw applicable to Federal enclaves is
di scussed in paragraph 2-12 below. An additiona
problemis whether a State plaintiff can obtain
personal jurisdiction over an enclave resident by
service of process on the enclave. This issue is
di scussed bel ow i n paragraph 2-11b.

Local clains can be brought only in a limted
nunmber of forums. Sonme |ocal actions are
domciliary, which is to say that they are dependent
upon the domcile of one or both parties. Depending
upon the applicable State |law, for exanple, a
di vorce action may be brought where the parties
lived as man and wi fe for sone period of time or

where one of the two parties is currently domcil ed
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or resident. Many enclave residents will not neet
jurisdictional requirenents predicated on domicile,
or permanent residency since npst are tenporary
residents on Federal property and maintain per mnent
resi dency el sewhere. But others may claimthe

encl ave State (the State in which the enclave is

| ocated) as domcil e based on residence on the

excl usive Federal jurisdiction area.®° O her
exanpl es of local actions affecting enclave
residents are those invol ving adoption, comm tnment,
child custody, and probate.

Common to all |ocal actions is that nmore is
required than sinply obtaining personal jurisdiction
over the parties. The subject matter of the claim
must be physically located in the forum or nore than
nmere presence of one of the parties in the forum
must be shown. The salient issue arising with
respect to enclave-connected | ocal actions is
whet her a local court will consider the enclave to

be within the State so that the court can decide the
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controversy and, for exanple, take a child fromits
home or grant a divorce.

In Lowe v. Lowe, % the Maryl and Court of Appeals

hel d that residents of an exclusive jurisdiction
area who woul d have otherw se net State residency
requi rements were not residents of the State and

could not file for divorce. 382

In a separate
concurring opinion, two nenbers of the court

observed:

| do not see any escape fromthe concl usion
that ownership of their personal property, left
at death, cannot legally be transmtted to
their | egatees or next of kin, or to any one at
all; that their children cannot have | egal
guardi ans of their property; that they cannot
adopt children on the reservations; that if any
of them should becone insane, they could not
have the protection of statutory provisions for

the care of the insane--and so on, through the
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list of personal privileges, rights, and
obligations, the renedies for which are

provided for residents of the state.3*

There are other cases hol ding that enclave residence
satisfies State jurisdictional requirenments.®* In
Lowe, for exanple, the court noted a w despread
practice of |lower courts in Maryland to assune
jurisdiction over probate and adnministration matters
i nvol ving such residents. A nunber of States have
enacted statutes providing that residence on
mlitary installations creates a presunption of
State residency either generally or specifically for

> Various Federal

actions involving divorce.*®
agenci es al so have been given statutory authority to
di spose of the personal assets of patients and
menbers of their establishments. °

VWhen State courts declare that an encl ave

resident is a State resident for purposes of

bringing suit, the State really is exercising civil
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jurisdiction over persons on the enclave, albeit
with their consent. The early cases, however, hold
that State venue and jurisdiction do not extend on

t he encl ave. %%

In sone instances, such as juvenile
del i nquency and child wel fare, discussed above in
section 2-10, this exercise of State jurisdiction is
a benefit for the Federal Governnment and encl ave

residents. Although generally advantageous and

consistent with the rationale in Howard v.

Comm ssioners of Louisville, extension of

jurisdiction in these cases erodes the notion that a
St ate cannot exercise jurisdiction on the
installation unless it reserved the right to do so
when jurisdiction was first ceded.

W t hout conceding that State courts can exercise
jurisdiction on a mlitary installation, absent a
reservation of jurisdiction, the Arny has attenpted
to conformits actions to State judicial action when
consistent with mlitary interests. |n one case,

for exanple, a local State court conmtted a
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nonconsenti ng psychotic dependent to an Arny
hospital on a mlitary reservation under exclusive
Federal jurisdiction. The Judge Advocate GCeneral
expressed the view that, while such a conm t nent
order inposes no duty on Armmy authorities, it does
confer upon themthe privilege of interfering with
the patient's personal freedom |t was pointed out
that if, after adm ssion, the patient is found to be
nonpsychoti ¢ and not dangerous to oneself or others,
further involuntary detention is unauthorized,
despite the terms of the conm tment order. 38

Any State judicial order, whether a valid
exercise of jurisdiction or not, remains subject to
Federal supremacy. For instance, where a State
court in a divorce action had personal jurisdiction
over the parties and ordered the respondent-sol dier
not to visit the assigned quarters on a mlitary
post under exclusive jurisdiction, The Judge

Advocat e General concl uded:

2-160



It is the opinion of this office that a

state court having in personamjurisdiction has

the power to require a defendant serviceman to
do or to refrain from doi ng anything beyond the
limts of its territorial jurisdiction which it
m ght require to be done or omtted within the
limts of such territory. It is the further
opinion of this office, however, that a
contrary result would follow if the court's
order woul d prevent acconplishnent of an
assigned duty or materially interfere with a

Federal function . . . .3

An alternative forumis Federal court. Access to
the Federal forumis contingent on showing that the
parties are diverse and that the cl aimexceeds
$10,000 in value®*® or that the claimarises under the
Constitution or Federal |aw. %"

To obtain diversity jurisdiction, the parties

must be citizens of different States. Resi dence on
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an enclave will not defeat diversity in an action

bet ween an encl ave resident who is a domciliary of
another State and a resident of the State in which
the enclave is | ocated because citizenship and not

2 1f an encl ave

t enporary residence controls.
resident decides to claima domcile in the encl ave
State based on residence on the enclave, whether to
defeat diversity in an action with an enclave State
resident or obtain diversity in an action with a
party fromone's old State, a possible objection may
be that a new State donicile cannot be acquired
because the enclave is not within the State. Even
if diversity and the anmpbunt in controversy are
shown, Federal courts deny jurisdiction in a variety
of matters, such as donestic relations of husband
and wife or parent and child®*® and matters strictly
probate or administrative in nature. 3

In Federal question jurisdiction, the focus is on

the subject matter of the case rather than the

parties. Most private disputes have nothing to do
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with Federal statutory law. Neverthel ess, as
expl ai ned below in section 2-12, there is a body of
fornmerly State | aw that applies on enclaves as
Federal |aw that constitutes the |aw of the United
States and may provi de Federal question
jurisdiction.

A significant problemarises in connection with
matters such as donestic relations over which
Federal courts generally deny jurisdiction and over
which State courts refuse to take jurisdiction
because the claim arises on an enclave that the
court believes to be outside its jurisdiction. The
rati onal e for Federal abstention in these areas is
noni nterference with the strong State interest in
donestic relations, the conpetence of State courts
in settling famly disputes, the possibility of
i nconpati bl e Federal and State court decrees in
cases where there is continuing supervision by State
courts, and congested Federal dockets.3%® \Were a

State court declines jurisdiction because the
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Federal Government exercises exclusive jurisdiction
over an area, these considerations dissipate.

Hence, although there is no precedent to support or
underm ne this position, there is some basis for
argui ng that even in these areas there should be
Federal jurisdiction.

b. Service of State civil and crimnal process.

Virtually all State consent or cession |aws
transferring exclusive or partial jurisdiction to
the United States reserve a right for State
authorities to serve civil and crimnm nal process on
the area covered. Such a reservation is not
i nconsi stent with Federal exercise of exclusive
jurisdiction in the sane sense that a State does not
cede its sovereignty to another State whose process
is served within the State.®*® Where the United
States has only concurrent jurisdiction or a
proprietorial interest, State authorities can serve
process incident to residual State authority and a

7

reservation of the right is unnecessary.®’ Service
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of State process in exclusive and parti al
jurisdiction areas is invalid, however, unless the
right to do so has been reserved by the State or
Congress has enacted enabling legislation as it has
done in some instances. *®

VWere a State has reserved or been granted the
right to serve process within an enclave or has a
residual right to do so in an area of concurrent or
proprietary jurisdiction, its authorities can enter
to serve process subject to reasonable controls
designed to prevent interference with Federal

functi ons:

Civil officials authorized by applicable State
law will be permtted, upon proper application,
to enter areas subject to the right to serve
process for the purpose of levy on and
subsequent sal e of personal property of
personnel residing thereon, subject to

reasonable limtations. This authority does
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not extend, however, to |levy on or sale of
personal property of mlitary or civilian
personnel essential to or proper for the

performance of their official duties.?®°

Even though a State has reserved the right to serve

n 400

" process, j udge advocates shoul d questi on whet her

all the | egal docunents served on an installation

constitute "process,"” which is a question dependent

on State |aw #?

In this regard, judge advocates nust
deci de whether and how to establish installation
procedures to review process to be served on the
installation. Where process appears to be regul ar
on its face, service may be allowed, |eaving the
recipient to challenge any defect in court. On the
ot her hand, installations may w sh to exan ne
process and di sall ow service, either where the
process is irregular or where the State's

reservation does not permt service in the

revi ewer's m nd. %%
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Generally, reservation to serve process within an
exclusive or partial Federal jurisdiction area
applies only to process arising from of fenses,
incidents, or activities taking place within the

surroundi ng State area. **

Consequently, even where
there has been a reservation of the right to serve
process, service can be disall owed where the process
relates to an incident that occurred on the
installation. The |ogical prem se underlying the
general rule is that the reservation of the right to
serve process should not enlarge the jurisdiction
the State woul d have absent the reservation. This
prem se | eads to one possi ble exception to the
general rule.

It is not clear, for exanple, whether the State
can be stopped from serving process related to a
transitory claimarising on the installation.
Transitory actions are customarily within the

subj ect matter jurisdiction of State courts. Assune

that a transitory claimarises on an encl ave, the
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plaintiff is a State resident residing off of the
encl ave, and the defendant is an encl ave resident.

A State court can hear the case if personal
jurisdiction can be obtained over the defendant
residing on the enclave. Arguably, reservation of
the right to serve civil process allows the court to
obtain personal jurisdiction over the defendant for
the incident that arose on the installation, because
all owing the service does not enlarge the State
court's subject matter jurisdiction or apply the
State's substantive |law on the installation. It
only brings the defendant before the court.

The substantive law that will apply to the case
wi Il be determ ned according to the State's
conflict-of-laws rules. Were lex locii applies,
the court will apply not its own |aw but that of the
pl ace where the case arose--the enclave. The |aw
applicable to the enclave is discussed below in
section 2-12. Alternatively, the law of the place

that has the nobst contacts with the parties and case

2-168



may be applied. That nay be the | aw where suit has
been brought--State law. To the extent State | aw
woul d apply in these circunstances, it would apply
not incident to an unwarranted extension of State
sovereignty or as a result of the reservation of the
right to serve process, but rather as the neutral
application of the State's conflicts rules.

State "long-arnf statutes present another

problem I n Berube v. White Plains Iron Wrks

I nc., ** an action for damages was filed on the basis

of an incident taking place on a mlitary
reservation under exclusive jurisdiction. The

def endant was a foreign corporation, not |icensed to
do business in the State, and its only significant
commercial activity within the geographical limts
of the State was its activity on the mlitary
reservation. The court held that service of process
pursuant to a statute providing for substituted
service on a foreign corporation "which does

business in this State" was invalid.
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A different result obtained in Swanson Painting

Co. v. Painters Local Union No. 260, “® decided by the

Ninth Circuit in 1968. A Washington construction
conpany contracted to build hone foundations at

Mal mstrom Air Force Base in Montana. The Montana
uni on subsequently sued for damages based on the
Washi ngt on conpany's all eged breach of the | abor
contract entered into by the two. Suit was brought
in Federal court in Montana. Subject nmatter
jurisdiction was based on the Labor Managenent

Rel ati ons Act of 1947.%° Personal jurisdiction over
t he conpany was based on the Montana | ong-arm
statute that permtted service on out-of-State

" The court

def endants doi ng business in the State.”
hel d that the defendant was doing business within
the State for purposes of the statute. Exclusive
jurisdiction over Malnstrom the court held, "does
not i mruni ze the persons engaged therein from
liability for breach of any duty arising from such

activity. "8
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Swanson's avoi dance of exclusive jurisdiction is

rem ni scent of Howard v. Comm ssioners of

Loui svill e*® which, logically extended into the area

of service of process, would allow any service of
process which does not interfere with Federa
activity even on exclusive jurisdiction
installati ons where there has been no reservation of
the right to serve civil process.*®

Mai |l service under |ong-arm statutes creates an
interesting problem A strict reading of
reservations of the right to serve process m ght
di sallow mail service from another State and a
simlar result mght obtain where a State that has
reserved the right to serve process seeks to serve
the process of another State.*! Such a reading,
however, is flawed because by necessity, any State
serving process under a |long-armstatute will not
have reserved the right to serve process on an
installation |ocated in another State. The

reci pient of the |ong-arm service my attack the
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jurisdiction and the process, but they should not
assunme that they can ignore mail service based on

t he exclusive jurisdictional status of the
installation they reside on. |t appears to be an
open question whether a State that failed to reserve
the right to serve process, could rely on their

| ong-arm statute to reach the installation, under
the "State within a State" view of jurisdiction

Where the right to serve process has not been
reserved, service may be voluntarily accepted or
declined by the person to be served. *?

States that reserve the right to serve civi
process retain at the same tine the right to serve
crimnal process. Regardless of whether the right
to serve crimnal process has been reserved,
however, mlitary offenders will be delivered to
civil authorities for State prosecution under

article 14 of the Uniform Code of Mlitary Justice, **3

whi ch provi des:
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(a) Under such regulations as the Secretary
concerned may prescribe, a nmenber of the arned
forces accused of an offense against civil
authority may be delivered, upon request, to
the civil authority for trial.

(b) When delivery under this article is mde
to any civil authority of a person undergoi ng
sentence of a court-martial, the delivery, if
foll owed by conviction in a civil tribunal,
interrupts the execution of the sentence of the
court-martial, and the offender, after having
answered to the civil authorities for his

of fense shall, upon the request of conpetent
mlitary authority, be returned to mlitary

custody for the conpletion of his sentence.

Mlitary menbers will be delivered to civil officers

on reasonabl e request . ***

Nonet hl ess, the general
court-martial convening authority may refuse

delivery after considering the seriousness of the
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of f ense charged, whether court-martial charges are
pendi ng agai nst the alleged offender, whether a
sentence inposed by court-martial is being served,
and whet her, under the existing mlitary situation,
the best interests of the service warrant retention

in the armed forces. **®

A warrant, indictnment,
presentation, or simlar process should acconpany
the request by the civil officer. Note that The
Judge Advocate General has opined that a bai
bondsman may enter mlitary installations to seize

of f enders. **®

Where delivery to a civil officer is
refused by Arny authorities, a report nust be made
to The Judge Advocate General. Wth respect to
extradition, mlitary personnel will be treated as
private persons. Personnel will not, therefore, be
transferred fromone State to another to make them

amenable to civilian | egal proceedings.*’

C. Service on State and local juries. The

Arnmy's stated policy is to allow soldiers to fulfill

civic responsibilities, including jury service,
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consistent with military requirenments.*® This policy

i mpl enents congr essi onal **°

and Departnment of
Def ense*?® mandat es.
Arny regul ati ons provide a bl anket exenption from
jury service for general officers, commmanders,
trai nees, and soldiers assigned overseas or to

tactical operating forces.**

Jury service by these
sol di ers necessarily interferes with readi ness and
accomplishment of the mlitary m ssion. O her
sol diers my be exenpted fromjury duty if the
special court-martial convening authority (or
hi gher -1 evel commander who has reserved exenption
authority) determ nes that jury service would
unreasonably interfere with the performance of the
soldier's mlitary duties or adversely affect the
readi ness of the soldier's unit.*?

Sol diers serve on State and local juries in a

perm ssive TDY status and may keep rei nmbursenent for

transportation, meals, parking, and simlar
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expenses. Juror attendance fees, however, nust be

paid to the United States.*?
2-12. Civil law generally applicable on the Federal
encl ave and extension of State | aw by congressi onal

consent

a. Cvil laws which are the product of

congressi onal action. Were nilitary property is

under exclusive jurisdiction or partial jurisdiction
in which the State has not reserved the right to
apply its civil law, State |law as such does not
apply. Although Congress has the power to |egislate
over these lands, it has not enacted any
conprehensi ve body of civil law. Neverthel ess,
Federal statutes have been enacted in sone fields
whi ch adopt or extend State principles of law. Sone
of these statutes permt State |laws to apply as

State law. Others adopt State |aw as Federal | aw.
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I n 1928, Congress, cognizant that the common | aw
required the abatenent of negligence clainms on the

24 enacted a statute

death of an injured person,*

adopting State wrongful death and injury |aws as

Federal |aw on encl aves:
In the case of the death of any person by the
negl ect or wongful act of another within a
nati onal park or other place subject to the
exclusive jurisdiction of the United States,
within the exterior boundaries of any State,
such right of action shall exist as though the
pl ace were under the jurisdiction of the State
wi t hi n whose exterior boundaries such place my
be; and in any action brought to recover on
account of injuries sustained in any such place
the right of the parties shall be governed by

the laws of the State within the exterior

boundaries of which it may be.*®
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State principles become Federal |aw pursuant to this
statute, permtting Federal courts to exercise
Federal question jurisdiction over negligence cases
arising on installations.*® Note, however, that
danmages to personal or real property are not

covered. The statute not only permts actions to be
mai nt ai ned where State | aw recogni zes the existence
of the action but also allows all State |aw rel evant
to such actions to apply, such as product liability

t heori es. #%7

This statute hel ps people on enclaves by
bringing State | aw on the enclave as Federal | aw and
acconplishes its objective w thout bringing the

adm ni strative machinery of the State onto the
installation at the sanme time. Congress has,

however, enacted other statutes which allow State

| aw and State Governnent to operate on the
installation as such.

In 1954, for exanple, Congress enacted as part of

the Internal Revenue Code a section which provided:
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No person shall be relieved from conpliance
with a State unenpl oynent conpensation |aw on

t he ground that services were perfornmed on | and
or prem ses owned, held, or possessed by the
United States, and any State shall have full
jurisdiction and power to enforce the

provi sions of such law to the sanme extent and
with the same effect as though such place were
not owned, held, or possessed by the United

St at es. 4?8

The unenpl oynment conpensation statute foll owed a
much earlier statute designed to help enclave
workers. In 1936, 2 years after the Supreme Court

held in Murray v. Joe Gerrick & Co.*° that the

wrongful death and personal injury statute discussed
above did not adopt State worknen's conpensation
| aws, Congress enacted a statute providing that

State worknmen's conpensation authorities:
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shall have the power . . . to apply such | aws

to all lands and prem ses owned or held by the
United States . . . which is within the
exterior boundaries of any State . . . in the

sane way and to the sanme extent as if said
prem ses were under the exclusive jurisdiction
of the State . . .*°

''is not a waiver of

This self-inplementing statute*
sovereign immunity. Consequently, the United States
is not liable to directly pay worknen's conpensati on
insurance for its enployees or the enpl oyees of

Gover nment contractors. **?

Private enpl oyers on
encl aves, such as Governnment contractors, nust pay,
al t hough the cost is usually passed onto the United
States as part of the contract cost. Contractor
enpl oyees covered by this statute have attenpted to
sue the United States for injuries sustained on the

j ob under the Federal Tort Clainms Act. Several

courts have held that the United States is i mmune
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fromsuit under State "statutory enployer"” | aws
whi ch i mmuni ze the person for whomthe contractor

wor ks, 433

These laws, requiring as a prerequisite
that the statutory enployer pay worknen's
conpensation i nsurance prem uns, have been made
available to the United States despite the fact that
t he Governnent does not have to pay these prem uns.
Ot her statutes allowing State regul ation on
encl aves have been enacted, recognizing that sone
activities on the installation affect the
surroundi ng State's general welfare and shoul d not
be shiel ded by |legislative jurisdiction. Thus,
Congress has required coastal mlitary commanders
since 1799 to conply with State health and

quar antine | aws.

More recently and of greater
practical concern to installation nmanagers, Congress
in 1958 made State wildlife nmanagenent | aws

applicable on installations:
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The Secretary of Defense shall, with respect
each mlitary installation or facility .

a State or Territory--

(1) require that all hunting, fishing, and
trapping . . . be in accordance with the fish
and ganme |laws of the State

(2) require that an appropriate license for
hunting, fishing, or trapping . . . be
obt ai ned, except that with respect to nmenbers
of the Armed Forces, such a license may be
required only if the State or Territory

aut hori zes the i ssuance of a license to a

to

in

member on active duty for a period of nore than

thirty days . . . without regard to residence

requi renents, and upon ternms ot herw se not |ess

favorabl e than the terms upon which such a
| i censes issued to residents of that State or

Territory. 4%
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Two years later, an additional |aw was passed to
ensure Federal -State cooperation in wldlife
managenent and to vest installation commanders with

the authority to issue State permts:

The Secretary of Defense is hereby authorized
to carry out a program of planning,

devel opnent, mai ntenance and coordi nati on of
wildlife, fish and gane conservati on and
rehabilitation in mlitary reservations in
accordance with a cooperative plan nutually
agreed upon by the Secretary of Defense, the
Secretary of Interior, and the appropriate

St at e agency designated by the State in which
the reservation is located. . . . Such
cooperative plan may stipulate the issuance of
special State hunting and fishing permts to
i ndi vidual s and require the paynent of a

nom nal fee therefor, which fee shall be

utilized for the protection, conservation and
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managenent of fish and wildlife, including
habitat inprovenent and related activities in
accordance with the cooperative plan:

Provi ded, That the Conmanding Officer of the
reservation or persons designated by himare
aut hori zed to enforce such special hunting and
fishing permts and to collect the fees
therefor, acting as agent or agents for the

State if the cooperative plan so provides. *®

The 1958 statute, resulting from State conpl aints
that | ocal comanders were damagi ng State

conservati on prograns, **’

opened nmilitary
reservations to public hunting, fishing, and
trapping. The 1960 | aw conpl enented the earlier
statute, providing conprehensive treatnent of the
problem Where the State has retained | egislative
jurisdiction, State fish and ganme | aws apply on the

reservation as State | aw and are enforceabl e by

State officials. At the sanme tine, the United
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St ates has adopted State gane | aws as Federal | aw
that are consequently crimnally enforceable by

8 State conservation officials

Federal officials.*
shal | have access to installations to "effect
measur es" for conservation of natural resources.**
Mlitary personnel are not required to purchase
State licenses to hunt, fish, or trap on exclusive

jurisdiction areas if State |aws discrimnate

agai nst themw th respect to purchase of |icenses.*?

The third class of statutes enacted by Congress
permts States to tax on enclaves solely for their
own benefit even where there has been no reservation
of the right to tax. Under these statutes, States

41

can levy and enforce sales and use taxes,*! incone

t axes, #*?

and taxes on notor vehicle fuels sold by
exchanges, conm ssaries, or filling stations when
not intended for the exclusive use of the United

States.*?® In each case, the taxing power is allowed

to the State or "any duly constituted taxing
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authority." One additional statute permts State or
| ocal Governnents to tax private | essees of
Gover nnment al property. **
Not all State taxes on encl ave residents or
enpl oyees are lawfully applied to them In United

States v. Lewi sburg Area School District,*® a

muni ci pality |levied an occupation tax on encl ave
resi dents, basing valuation of the tax on the nature
of empl oyment and the average incone for the
occupation of the individual concerned. The United
States argued that the tax was not an inconme tax.
Nevert hel ess, the court, noting that statutorily an
income tax is "any tax levied on, with respect to,
or neasured by net income, gross income, or gross

recei pt s"*®

concluded that the occupation tax was
lawfully applied to the residents of the enclave,
al t hough an arbitrary assessnment of $30 | evied on
housewi ves was not an income tax.*"

In 1983 a simlar result followed in United

States v. City and County of Denver*® when Denver
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attempted to apply its Enployee Occupati onal
Privilege Tax to civilians at Lowy Air Force Base.
The tax was a flat rate assessnment agai nst al

enpl oyees in the city without regard to incone so

| ong as the individual concerned received at | east
$250 per nmonth in pay. The court concluded that the
United States had standi ng because "[a]s in the

Lew sburg case, the '"interest which the Governnment
seeks to protect is its own exclusive rights [sic]
as sovereign, and the injury it alleges is a

trespass agai nst those sovereign rights."' "%

Al t hough the | egislative history of the Buck Act
denmonstrated to the court that the definition of an
income tax "nust of necessity cover a broad field
because of the great variations to be found between

the different State |aws"*° and "[t]he intent of [the
Senate] Committee in |laying down such a broad

definition was to include therein any State tax

(whet her known as a corporate-franchise tax, or

busi ness-privil ege tax, or by other name),"*' the
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court held that the flat rate tax was inposed on the
privilege of being enployed and was therefore an
exci se tax, not covered by the Buck Act.*? The
decision in the Denver case is in accord with the
wei ght of authority. *3

Congress has adopted or extended other State |aws
on other types of Federal facilities. Thus, State

crimnal and civil laws directly apply in national

54 55

par ks, *** national forests,*® migratory-bird

reservations, **® | owcost housing projects, *® Lanham

®® and defense housing.*° State

Act housi ng, *
principles of |aw, other than those relating to

nm neral |easing, are adopted as Federal |aw for the
outer Continental Shelf,*® and State water |aws
continue to apply on | ands acquired for power?*! and
recl amati on“®® projects. These provisions may become
relevant to the mlitary |lawer in case |and

originally acquired for one of the specified

purposes is transferred to a mlitary departnent or
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obt ai ned under pernit. State |aw may continue to
apply while the land is used for mlitary purposes.

b. Civil |law absent congressional action. The

Federal statutes discussed above | eave serious gaps.
Torts not involving death or personal injury, for
exanpl e, are not covered by these statutes; nor are
many ot her inportant |egal areas in which questions
can arise, such as contracts, sales, agency, probate
and adm nistrative actions, guardianship, and famly

rel ations.

In Chicago Rock Island & Pacific Railway Conpany

v. Mcdinn, * the Supreme Court was presented with

t he question as to what |aw applies after the
Federal Governnent has acquired excl usive

| egislative jurisdiction over an area when no
statute of Congress addresses the matter. The
appel |l ee owned a cow which strayed onto the Fort
Leavenworth Mlitary Reservation in Kansas. The
appel l ant operated a railroad |ine through the post

and one of its trains ran over and killed the cow.
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The suit was based on an 1874 Kansas statute that
made railroads |iable for death of livestock unless
ri ghts-of-way had been fenced. It so happened that
the United States had not acquired exclusive
jurisdiction until 1875 and the questi on was whet her
the earlier Kansas statute continued to govern the
rights of the parties. The Court held that the
principle of liability Stated in the 1874 State | aw
appl i ed absent action by the new sovereign

di spl acing the preexisting | aw

It is general rule of public Iaw,
recogni zed and acted upon by the United States,
t hat whenever political jurisdiction and
| egi sl ative power over any territory are
transferred fromone nation or sovereign to
anot her, the nunicipal |aws of the country,
that is, laws which are intended for the

protection of private rights, continue in force
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until abrogated or changed by the new

Gover nnent or sovereign. L Aed

Later in Arlington Hotel Co. v. Fant,*® an

i nnkeeper on exclusive jurisdiction property was
held Iiable as an insurer of a guest's property
under State |aw effective when jurisdiction was
acqui red, although State | aw subsequently changed to
requi re proof of an innkeeper's negligence.
Subsequent court deci sions have established the
proposition that comon |law, as well as statutory
| aw, principles existing at the time the United
States acquires exclusive jurisdiction are adopted. *°

In the past, it was generally accepted that the
principles carried over becone Federal |aw, *®’ but the
Supreme Court's decision in Paul v. United States, *®
di scussed bel ow, casts some doubt on this
pr oposi tion.

Because the type of legislative jurisdiction

exercised, as well as the date of its acquisition,
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varies fromtract to tract on installations,
substantive rules of |aw governing a given
transaction may vary fromtract to tract. This
effect of the McAinn doctrine may produce
irrational results where a claimaffects an entire
instal |l ation. *®*

Courts recogni ze three situations in which State
laws will not becone Federal |aw under McQdinn
doctrine: where State |aws were not "intended for
the protection of private rights;"*° where State | aws
require enforcement by a State admi nistrative

71

agency; ** and where the State |laws conflict with

Federal |aw or policy.*?

The first two exceptions
are subject to sonme doubt since the United States
Suprenme Court's 1963 decision in Paul v. United

St ates: 43

In Paul, the Court was asked to deci de whet her
California can enforce m ni mum whol esal e price

regul ations on distributors of mlk sold to the
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United States at three mlitary installations
(Travis Air Force Base, Castle Air Force Base,
and Oakl and Arny Termnal) |l ocated within
California and used for strictly mlitary
consunption, for resale at federa

comm ssaries, and for consunption or resal e at

various military clubs and post exchanges.**

Fi ndi ng an i nconsi stency between the State
m ni mum price scheme and the requirement of the
Armed Services Procurenment Regul ation (applicable
only to appropriated fund expenditures)*” that
"procurenment shall be nade on a conpetitive basis,"*"®
the Court held invalid the application of the State
pricing lawto mlk paid for with appropri ated
funds.*”” The Court, however, stated that it would
uphol d the application of the State's current mlk
price regulations on the purchase of mlIk for use at

mlitary clubs and post exchanges (not subject to

the same procurenment regulations) if, on remand, it
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devel oped that the underlying price control scheme
was substantially simlar to the schene in effect at
the time of the Federal acquisition of "exclusive
jurisdiction.”

Clearly, the dispute in Paul did not involve
"private rights.” Equally clear is the fact that
the State | aw was enforced by a State adm nistrative
official, the Director of Agriculture of California,
who was responsible for setting m nimum prices.

Even nmore surprisingly, the State |law that was to be

applied was the current |aw

Yet if there were price control of mlk at the
time of acquisition and the sane basic schene
has been in effect since that time, we fail to
see why the current one, albeit in the form of
di fferent regul ati ons, would not reach those
purchase and sales of mlk on the federal

encl ave made from nonappropriated funds. *®
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I nsof ar as Paul held that Federal appropriated
funds procurenment policy precluded the State mlk
pricing schene fromoperating on the California
bases, the case provides a good illustration of the
corollary to McAdinn that Federal |aw or policy wll
di spl ace the Federalized State | aw that applies on
the installation after the transfer of |egislative
jurisdiction.

Lord v. Local Union No. 2088*° provides another

illustration of how Federal policy will displace
State law. A Governnent contractor and a union
concluded a coll ective bargaining agreenent that
provided for a union security clause, requiring al
wor kers be nmenbers of the union. The agreenent
applied to Patrick Air Force Base and Canaveral Air
Force Station in Florida. Nonunion workers sued
based on the Florida constitution that, as anended
in 1943, contained a right-to-work provision. By a
direct application of McGinn, the provision could

not apply on Patrick Air Force Base because
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| egislative jurisdiction over the base was obtai ned
before 1943. It did apply on Canaveral Air Force
St ati on, however, because jurisdiction over the
station was obtained after 1943. Neverthel ess, the
court found a Federal policy in favor of union
security clauses in the | anguage of the National
Labor Rel ations Act. Consequently, because Federal
policy was inconsistent with State |aw, the State
| aw was di spl aced. *®°

Di spl acenent of State | aw applicable on an
encl ave through McdAinn by subsequently adopted
Federal law or policy is not a function of Federal
supremacy. In this instance, new Federal |aw or
policy sinply displaces prior Federal [aw. Although
this prior Federal law was originally State |aw
before the transfer of legislative jurisdiction, it
continued to apply after the transfer of
jurisdiction as Federal law. |If an installation has
addi ti onal parcels of |and over which the United

States has | ess than exclusive jurisdiction, a
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subsequently adopted Federal |aw or policy may

di spl ace the Federalized State | aw on the excl usive
jurisdiction parcel and at the sane tine preenpt
under Federal supremacy State | aw existing as such
on the nonexclusive jurisdiction parcels, yielding a
uni form application of aw. Where there is no
Federal |aw or policy, courts nmust |ook to practical
solutions to prevent inconsistent |aws from applying

on different parts of an installation.!

2-13. Federal preenption of State |aw and

regul ati on

Federal supremacy insulates mlitary reservations
and Federal activities from State regul ation

i ndependent of legislative jurisdiction. The effect
of supremacy is to give inmmunity to distinctly
Federal activities. Derived fromthe supremacy

cl ause of the Constitution,* the doctrine was first

enunci ated by the Supreme Court in MCulloch v.
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Maryl and, *®® in which the Court considered the
constitutionality of a Maryland statute requiring a
bank chartered by Congress to issue notes on stanped
paper purchased froma State agency, or to pay a tax
instead. Holding the State |aw unconstitutional,

the Court Stated:

[ T] he Governnent of the Union, though [imted
inits powers is suprene within its sphere of
action. This would seemto result necessarily
fromits nature. It is the Governnment of all
its powers are delegated by all; it represents
all, and acts for all. Though any one State
may be willing to control its operations, no
State is willing to allow others to control
them The nation, on those subjects on which
it can act, nust necessarily bind its conponent
parts. But this question is not left to nere
reason: the people have, in express terns,

decided it, by saying "this constitution, and
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the laws of the United States, which shall be
made in pursuance thereof . . . shall be the

supreme | aw of the |and."

The Court has bestowed on this subject
its nost deliberate consideration. The result
is a conviction that the States have no power,
by taxation or otherwi se, to retard, inpede,
burden, or in any other manner control, the
operations of the constitutional |aws enacted
by Congress to carry into execution the powers
vested in the general Government. This is, we
t hi nk, the unavoi dabl e consequence of that
supremacy which the constitution has

decl ar ed. , 484

Federal supremacy requires that State | aws recede
which interfere with the ownership and use of rea
property by the Federal Governnment. In Fort

Leavenworth Railroad v. Lowe, *®*®* the Suprenme Court
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recogni zed supremacy as an i ndependent neans of

fending off the State:

The United States, therefore, retained
after the adni ssion of the State, only the
rights of an ordinary proprietor; except as an
i nstrunent for the execution of the powers of
t he General Governnent, that part of the tract
whi ch was actually used for a fort or mlitary
post was beyond such control of the State, by
taxation or otherw se, as would defeat its use

for those purposes.

[ Land owned by the United States but over
which it does not exercise jurisdiction] wll
be free fromany such interference and
jurisdiction of the State as woul d destroy or
inpair their effective use for the purposes
designed. Such is the law with reference to

all instrunentalities created by the general
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Governnment. Their exenption from State control
Is essential to the independence and sovereign
authority of the United States within the

sphere of their del egated powers. *®

Thus, a State cannot tax Federal |and,*®" whether
by special tax or assessnent for |ocal inprovenent
whi ch benefits the Federal property.*® The
Comptrol l er General has ruled that an irrigation
district's assessnment of an operation charge
separate fromthe cost of water furnished is an
i nvol untary exaction and should not be paid. *®
Charges for water, garbage collection, or sewage
service may be assessed when based on the quantity
of water or service furnished, although such charges
may not be assessed, even under contract, when the
assessnent is really a general tax.*®
The Federal immunity principle affects other

activities associated with ownership and operation

of a mlitary reservation. For instance, a State
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cannot condemm Federal |and w thout the consent of
the United States;* military authorities need not,
as a matter of law, conply with State safety and
fire laws; a State may not enforce within a Federa
installation a State statute requiring the posting
of notices wherever ol eomargarine is served; *? nor
may a State enforce its game | aws agai nst Federa
officers killing deer on Federal |ands to prevent
damages to plant life.*® 1t has been held that
Federal authorities may not be required to conply
wi th buil ding codes and zoni ng requirenents.** Nor
may a State require licensing of a Governnent
contractor as a prerequisite to performance of the
contract. *®
Wth respect to real property transactions, the

Federal Governnment is not required to conply with
State recording requirements to protect its rights.*®

I n di sposing of property, the United States may
restrict its further disposition in a nmanner not

7

provi ded for by State |aws.*’ There have been
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i nstances of property disposed of by the United
St ates subject to an absol ute restraint against
al i enati on. *%

It has been held that a |ocal subdivision could
not require a Federal inspector to conply with | ocal
requi rements concerning food handlers.*® This
suggests a broader probleminvol ving whet her Federal
authorities may be subjected to State inspection

requi renments of various types. In Mayo v. United

St at es®® the Supreme Court held that a State is
wi t hout constitutional power to exact an inspection
fee with respect to fertilizers owned by the Federal

Gover nnent :

These inspection fees are laid directly upon
the United States. They are nobney exactions

t he paynment of which, if they are enforceabl e,
woul d be required before executing a function
of Government. Such a requirenment is

prohi bited by the supremacy cl ause.
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These fees are like a tax upon the right to
carry on the business of the post office or
upon the privilege of selling United States
bonds through Federal officials. Admttedly
the State inspection service is to protect
consunmers fromfraud but in carrying out such
protection, the Federal Government nmust be |eft
free. This freedomis inherent in sovereignty.

The silence of Congress as to the subjection
of its instrumentalities, other than the United
States, to local taxation or regulation is to
be interpreted in the setting of the applicable
| egi sl ation and the particul ar exaction.

But where, as here, the Governnental action is
carried on by the United States itself and
Congress does not affirmatively declare its
instrunentalities or property subject to
regul ati on or taxation, the inherent freedom

conti nues. %%
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Anot her exanpl e arose in 1983 when Hawai i
demanded that the mlitary accede to State | aw and
place mlitary working dogs in quarantine for 120
days on arrival in the State. The Judge Advocate
CGeneral advised that Federal supremacy made
conpliance unnecessary, although he urged voluntary
cooper at i on. °%

In all of these cases, assertion of Federal
immunity sinply recognizes that the States cannot
interfere with essential Federal functions. This
applies equally to activities conducted off the
installation. Thus, The Judge Advocate General has
advi sed that Arny personnel may enter private
property to exam ne, secure, and renove downed
aircraft despite State law that m ght prohibit such

an unpernmtted entry on |and.®®

Federal immunity
applies as well to State attenpts to regul ate
operation of motor vehicles by Federal enployees and

mlitary personnel.
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In Jonnson v. Maryl and, *® the Suprene Court held

that a State could not constitutionally require a
Federal enployee to secure a driver's permt before

operating a nmotor vehicle to perform Federal duties:

Of course an enployee of the United States does
not secure a general inmmunity from State | aw
whil e acting in the course of his

enploynment. . . . It very well may be that,
when the United States has not spoken, the

subj ection to | ocal |aw would extend to general
rules that m ght affect incidentally the node
of carrying out the enploynent--as, for

i nstance, a statute or ordinance regulating the
node of turning at the corners of

streets. . . . But even the nost

unquesti onabl e and nost universally applicable
of State |laws, such as those concerning nurder,
will not be allowed to control the conduct of a

mar shal of the United States acting under and
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in pursuance of the laws of the United States.
In Re Neagle, 135 U.S. 1, 34 L.Ed. 55, 10 Sup.

Ct. Rep. 658.

It seens to us that the immunity of the
instruments of the United States from State
control in the performance of their duties
extends to a requirenment that they desist from
performance until they satisfy a State officer,
upon exam nation, that they are conpetent for a
necessary part of them and pay a fee for

perm ssion to go on. Such a requirenent does
not merely touch the Governnent servants
remotely by a general rule of conduct; it |ays
hold of themin their specific attenpt to obey
orders and requires qualifications in addition
to those that the Governnent has pronounced
sufficient. 1t is the duty of the Departnent

to enploy persons conpetent for their work and
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that duty it nust be presuned has been

per f or med. °%°

Federal supremacy insulates mlitary personnel and
enpl oyees from State regul ation that would interfere
with the performance of assigned duties. A failure
to follow State |law not directly related to m ssion
performance does not necessarily shield Arny

personnel. Arny policy affirns this:

I nstallation conmanders will inpress on service
menmbers and civilian enpl oyees the inportance
of conplying with State and local traffic | aws
when operating notor vehicles within these
jurisdictions. Wien mlitary necessity

requi res novenment on public roads and hi ghways
of Government vehicles that exceed | egal
limtations or regulations, or that subject

hi ghway users to unusual hazards, prior

coordination will be effected with the
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appropriate civilian | aw enforcement agency

prior to novenent. %

Al t hough mlitary status al one may not exenpt
personnel fromcivilian traffic laws, > Army policy
recogni zes that "mlitary necessity" can override
State | aw.

In Lilly v. West Virginia®® a Federal prohibition
agent, who struck and killed a pedestrian while
pursui ng a suspect, was excused fromcity speed

limts:

The traffic ordinances of a city prescribing
who shall have the right of way at crossings
and fixing speed limts for vehicles are
ordinarily binding upon officials of the
federal governnment as upon all other

citizens. . . . Such ordinances, however, are
not to be construed as applying to public

of ficials engaged in the performnce of a
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public duty where speed and the right of way
are a necessity. The ordinance . . . makes no
exemption in favor of firemen going to a fire
or peace officers pursuing crimnals, but it
certainly could not have been intended that
pedestrians at street intersections should have
the right of way over such firenen or officers,
or that firenmen or officers under such
circunmstances should be limted to a speed of
25 mles, or required to slow down at
intersections as to have their vehicles under

cont r ol , %09

Al t hough the Attorney General stated in 1962 that
parking fees that are taxes would be
unconstitutional applied to a Federal vehicle,* he
consi dered parking ordi nances and charges otherw se
valid. Although the Attorney Ceneral stated at the
time that representation would be provided

Governnment drivers charged with parking violations,
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the immunity of the United States woul d not be

rai sed unless the violation was conpelled by the
enpl oyee's duties.>* While the Conptroller General
mai ntai ns that certain nunicipal parking neter fees
are unconstitutional attenpts to tax, neverthel ess,
it wll allow appropriated funds to be used to

rei mhurse Governnment drivers for the paynent of
parking fees. This does not include fees that

i npose an i nperm ssible burden on the performance of
a Federal function, such as carrying the mail, or
whi ch have been held by a court to be tax or revenue
rai sing neasures.

Supremacy prevents State interference with
Federal activities lawfully authorized by Congress
directly or by other Federal officials acting under
a del egated power. Where the activity is properly
aut hori zed by Federal |aw, Federal |law will preenpt
any conflicting State |law. Preenpting Federal |aw
i ncl udes Federal regulations, as recognized in

Fidelity Federal Savings and Loan Association v. De
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La Cuesta, ®*® where the Supreme Court upheld a Federal
Home Loan Bank Board regul ation permtting use of
"due on sale" clauses in Federal savings and | oan
associ ati on nortgages despite California | aw
restricting the use of such clauses. The preenption

doctrine is strong and broadly construed:

The pre-enption doctrine, which has its roots
in the Supremacy Cl ause, U. S. Const., Art. VI,
cl. 2, requires us to exam ne congressional
intent. Pre-enption may be either express or
inplied, and "is conpell ed whet her Congress'
conmmand is explicitly Stated in the statute's
| anguage or inplicitly contained in its

structure and purpose.” Jones v. Rath Packing

Co., 430 U.S. 519, 525 (1977). Absent explicit
preenptive | anguage, Congress' intent to
supersede State | aw altogether nmay be inferred
because "[t] he scheme of federal regulation nay

be so pervasive as to nake reasonabl e inference
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t hat Congress left no roomfor the States to
suppl ement it," because "the Act of Congress
may touch a field in which the federal interest
iIs so dom nant that the federal systemw || be
assumed to preclude enforcenment of State | aws
on the same subject," or because "the object
sought to be obtained by federal |aw and the
character of obligations inmposed by it may

reveal the same purpose.” Rice and Santa Fe

El evator Corp., 331 U. S. 218, 230 (1947). Even

wher e Congress has not conpletely displaced
State regulation in a specific area, State |aw
is nullified to the extent that it actually
conflicts with federal law. Such a conflict
ari ses when "conpliance with both federal and
state regulations is a physical inmpossibility,™

Florida Line & Avocado Gowers, Inc. v. Paul,

373 U.S. 132, 142-143 (1963), or when State | aw
"stands as an obstacle to the acconpli shnent

and execution of the full purposes and
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obj ectives of Congress,"” Hines v. Davidowtz,

312 U. S. 52, 67 (1941). See also Jones v. Rath

Packi ng Co., 430 U.S. at 526; Bethl ehem Steel

Co. v. New York Labor Rel ations Bd., 330 U. S.

767, 773 (1947). These principles are not
appl i cabl e here sinply because real property
law is a matter of special concern to the
States: "The relative inportance to the State
of its own law is not material when there is a
conflict with a valid federal |law, for the
Framers of our Constitution provided that the

federal |aw nust prevail." Free v. Bland, 369

U.S. 663 666 (1962); see also Ri dgway V.

Ri dgway, 454 U.S. 46, 54-55 (1981). Federal
regul ati ons have no |l ess preenptive effect than
federal statutes. Where Congress has directed
an adm nistrator to exercise his discretion,
his judgnents are subject to judicial review
only to determ ne whether he had exceeded his

statutory authority or acted arbitrarily.
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United States v. Shiner, 367 U S. 374, 381-382
(1961). When the adm ni strator promul gates
regul ations intended to pre-enpt State |aw, the

court's inquiry is simlarly limted:

"If [h]is choice represents a reasonabl e
accommdati on of conflicting policies
that were commtted to the agency's care
by the statute, we should not disturb it
unless it appears fromthe statute or its
| egi sl ative history that the
accommodation is not one that Congress

woul d have sanctioned."” 1d. at 383.

See also Blumv. Bacon, 457 U S. 132, 145-148
(1982); Ridgway v. Ridgway, 454 U.S., at 57
(regul ations nmust not be "unreasonabl e,

unaut hori zed, or inconsistent with" the
underlying statute); Free v. Bland, 369 U S.,

at 668. A preenptive regulation's force does
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not depend on express congressional

aut horization to displace State |aw, noreover
whet her the admi nistrator failed to exercise an
option to pronul gate regul ati ons which did not,
disturb State law is not dispositive. See
United States v. Shiner, 367 U.S., at 381-

383. . . .54

Consequently, Army regul ati ons pronul gat ed under the

Secretary of the Arny's general rul emaking

5 6

aut hority®® can preenpt State |aw. **® A nore
difficult question arises in connection with

subordi nate regul ati ons and policies. Logically, if
a regulation or policy promul gated by a | ocal
conmander is within the commander's authority to
make, then it should preenpt conflicting State | aw.
The focus in cases involving |ocal regulations is

on the power to regulate. Once resolved in the

conmander's favor, preenption should foll ow upon a
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finding that there is a conflict between the

regul ati on and State |aw. >’

Section V
Aut hority of the Installation Conmander and

Protection of the Installation Under Federal Law

2-14. Command aut hority generally

Command of an Arny installation or activity is the
responsibility of the senior regularly assigned
of ficer present, unless he or she is ineligible

under Arny regul ations.>"®

Except in a fewlimted
areas, there is no general statutory authority for
the regul ations and actions of a post commander.
Some post regulations are crimnally enforceable
agai nst civilians and others where a statute so

provi des. Generally, however, neither the Secretary

of the Arny nor a post commander can issue
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crimnally enforceable regulations effective agai nst
civilians. On the other hand, post regul ations
generally are enforceable against mlitary personnel
under the Uniform Code of MIlitary Justice,”® and
di sciplinary action against civilian enpl oyees of
the Arny can be taken for violations of regulations
affecting civilian personnel.>®

To the extent that authority for a commnder's
actions cannot be found in statute or superior
regul ati on, a concept of "inherent authority" has

been inferred from Cafeteri a & Restaurant Wrkers

Uni on v. MEIlroy, *** which observed that commanders

have an "historically unquestioned power"” to exclude

2

persons fromtheir installations.®® The Burger Court

echoed Cafeteria & Restaurant Whrkers Union in G eer

v. Spock®® when, holding that military installations
are not public foruns for civilian political
activity, the Court observed: "There is nothing in
the Constitution that disables a mlitary commander

fromacting to avert what he perceives to be a clear
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danger to the loyalty, discipline, or noral e of

"524 | nher ent

troops on the base under his conmand.
authority is the basis for nunerous command actions,

sone of which are reviewed in this section.

2-15. Access to mlitary installations, restricted

areas, and Federal areas

I nstal l ati on conmanders are required to establish
appropriate rules governing the entry of persons on

and exit froman installation.?®®

The authority of a
post conmmander to exclude civilians froma mlitary
post is a proprietorial right and does not depend

upon statute or legislative jurisdiction.>® In

Cafeteria & Restaurant Workers Uni on v. MElroy, °¥

the Suprenme Court acknowl edged and reaffirnmed the
broad power of a military commander to excl ude
civilians froma mlitary reservation.

Al t hough a post commander nmay excl ude

i ndi vi dual s based on proprietorial right, section
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1382, title 18, United States Code, provides
statutory authority to exclude and nakes post
regul ations crimnally enforceabl e agai nst

trespassers:

VWoever, within the jurisdiction of the United
St ates, goes upon any mlitary, naval, or Coast
Guard reservation, post, fort, arsenal, yard,
station, or installation, for any purpose
prohi bited by law or |awful regulation; or
Whoever reenters or is found within any such
reservation, post, fort, arsenal, yard,
station, or installation, after having been
removed therefrom or ordered not to reenter by
any officer or person in command or charge

t hereof --Shall be fined not nore than $500 or

i npri soned not nore than six nonths, or both.

The first part of this statute, which prohibits

entry upon a reservation "for any purpose prohibited
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by law or lawful regulation,” has |imted useful ness
because of the difficulty in proving that the
initial entry onto the reservation is for a
prohi bited purpose. Specific intent to violate
section 1382 or the underlying |law or regul ation
need not be shown; it suffices to prove that the
def endant intended the underlying act.>®

I rrespective of intent, where prosecution is
based on unlawful entry for the purpose of violating
a regul ation, the defendant nust have notice of the
regul ati on because of the Adm nistrative Procedure
Act (APA). It requires that "substantive rules of
general applicability adopted as authorized by | aw
be published in the Federal Register.®® "Except to
the extent that a person has actual and tinely
notice of the ternms [of a regulation required to be
publ i shed] , a person nmay not in any manner . . . be
adversely affected" by it.>° Although The Judge

Advocat e General and the Adjutant General have

di sagreed whet her | ocal regulations that are the
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basis for section 1382 prosecutions are subject to

31 a nunmber of cases

t he publication requirenent,?®
suggest that these regul ati ons shoul d be published. °*

Failure to publish does not preclude prosecution,
however. Actual notice will suffice.”®

The second cl ause of section 1382 is a

consi derable help to the post commander in
indirectly enforcing post regul ati ons agai nst
civilians. The advantage to the second part of the
statute is that reentry for any purpose after having
been renoved or after being ordered not to reenter
may be prosecuted.® Prosecution under either part
of the statute is contingent on show ng that the
of fense took place "within the jurisdiction of the
United States."®®* The commandi ng officer should
personal ly issue an order not to reenter.”® The
order should be in witing and should be personally

served on the individual or otherwi se delivered in a

way that will guarantee proof of receipt |ater.>
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Bar orders nust be reasonable and not arbitrary
or capricious. Cases in which bar orders have been
chal l enged as violating fifth amendnent due process

8 A commander

guar ant ees have been unsuccessful .
whose bar order is neither arbitrary nor capricious
need not give prior notice or afford a hearing

bef ore excluding civilians. Nevertheless, where a
bar order would have the effect of denying soneone
access to a post service whose governing regulation
requires sonme type of hearing or other opportunity
to be heard, issuance of a limted bar order may

® Such a limted bar

avoi d due process litigation.®
order would permt, for exanple, a retired mlitary
person access to the post exchange, conmm ssary or
medi cal treatnment facility and roads | eadi ng

t hereto, but deny access to the remni nder of the
installation. |In fact, where a retiree's interests
are at stake, and particularly where a bar woul d

deny a benefit whose basis is in statute, such as

the entitlement to shop in the conmm ssary or receive
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nmedi cal and dental care, the scope of the bar shoul d
bear a reasonable relationship to the Federal
interest to be protected. >

Where security or protection of Government
property or facilities is the dom nant interest,
section 21 of the Internal Security Act of 1950°" as
i mpl enented by the Departnent of Defense, **
aut hori zes post conmmanders to control access by

i ssuing regulations with penal force:

Whoever willfully shall violate any such

regul ation or order as . . . pronulgated .

by any mlitary commander designated by the
Secretary of Defense, . . . for the protection
or security of mlitary [installations]
relating to . . . the ingress thereto or egress
or renmoval of persons therefrom or otherw se
provi di ng for safeguardi ng the sane agai nst
destruction, loss, or injury by accident or

eneny action, sabotage or other subversive
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actions, shall be guilty of a m sdeneanor and
upon conviction thereof shall be liable to a
fine of not to exceed $5,000 or to inprisonment

for not nore than one year, or both.

This statute is witten in broad terns and appears
to apply not only to regulations tied to the
protection of sensitive Governnment property but to
any regul ati on which protects the installation. In
light of the legislative context in which the
statute was enacted, > conmanders may be acting ultra
vires who resort to it to enforce regulations that
resenmbl e general nunicipal ordinances.
Nevert hel ess, the statute is drafted in a way that
permts several interpretations of its intent.?>
However section 21 should be read, inplenmenting
regul ati ons nust conmply with the same publication
requi rements as apply to section 1382 of title 18.°%
Based on the authority of section 21, commanders

n 546

can establish "Federal areas or "national defense
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areas">®’ off installations to protect mlitary
property. Intended to provide authority to
establ i sh Federal control over nuclear or chem cal
accident sites or plane crashes where classified
docunents or instruments are on board, this
extensi on of Federal authority has been upheld in

court .

2-16. Control of speech, appearance, and religion

on mlitary installations

The first amendnent rights of speech, association
and peaceful assenbly, although secured to sol dier
and civilian alike by Federal |aws and the
Constitution, are not absolute. The need for an
effective and disciplined Army justifies certain
restraints on soldiers and civilians, some of which
are contained in Departnment of Defense and Arny

regul ations. **
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a. Mlitary denonstrations. Soldiers may not

participate in picket lines or any other public
denonstration on post, while in uniform on duty, in
a foreign country, when the activity constitutes a
breach of |aw and order, or when violence is
reasonably likely to result. >®?

b. Civilian denonstrations. A commnder's power

to control on-post denonstrations by civilians
hi nges largely on the ability to control access to
the mlitary installation. In 1961, the Suprene

Court in Cafeteria and Restaurant Workers v.

> reaffirmed a commander's broad power to

McEl r oy®
exclude civilians frommlitary bases.

It is well settled that Installation Post
Commanders can, under the authority conferred on
them by statutes and regulations, in their
di scretion, exclude private persons and property
therefrom or admt them under such restrictions as

they may prescribe in the interest of good order and

mlitary discipline.>*

2-227



In 1972, however, the Suprene Court retreated

fromthis broad view in the case of Flower v. United

States, ®° reversing in a per curiam decision John

Fl ower's conviction for reentering Fort Sam Houston

6

in violation of a bar order.>® Flower originally was

barred for distributing leaflets within the
installation on New Braunfels Avenue, a thoroughfare

t hrough the post and a traffic artery in San

7

Ant oni o, Texas.>’ He reentered to resune

distribution of leaflets. The Supreme Court held
that the post was open for first amendnment activity
because New Braunfels Avenue "was a conpl etely open
street” and the mlitary "had abandoned any cl ai m

that it has special interests in who wal ks, talks or

di stributes leaflets on the avenue.">®

559
t

Fl ower and the cases which relied on i wer e

severely limted four years later in Greer v. Spock®®

in which the Court upheld the Fort Di x Commander's
deni al of permi ssion to political candidates to

conduct a political rally and to distribute
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literature, reversing the Third Circuit, which had
allowed the rally to proceed. Observing that Flower
only recogni zed that New Braunfels Avenue was
rendered no different fromany other public street
by the mlitary's abandonnment of special interests,

the Court conti nued:

The Court of Appeals was m staken, therefore,
in thinking that the Flower case is to be
under st ood as announcing a new principle of
constitutional |aw, and m staken specifically
in thinking that Flower stands for the
principle that whenever menbers of the public
are permtted freely to visit a place owned or
operated by the Governnment then that place
becomes a "public forum' for the purposes of
the First Amendnent. Such a principle of
constitutional |aw has never existed, and does

not exi st. , o6l

2-229



Al t hough the Court in Flower decided that the Arny
abandoned any cl aim of special interests, the Court
in Spock found that there had been no abandonnent at
Fort Dix,>* despite the fact--noted in Justice
Brennan's dissent--that Fort Dix was "no | ess open
t han Fort Sam Houston. ">

I ndi cia of continuing control were regul ar
patrols by mlitary police and signs on installation

4 Because of

roads limting activity on the post.?®°
the "special constitutional function of the mlitary
in our national life,"*® and the fact that it is "the
primary business of armes . . . to fight or be

ready to fight,"°®® the Court concluded that "the
business of a mlitary installation like Fort Dix is
to train soldiers, not to provide a 'public forum "¢
and that "the notion that Federal mlitary
reservations, |ike municipal streets and parks, have
traditionally served as a place for free public

assembly and comruni cati on of thought by private

citizens is thus historically and constitutionally
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"568  Based on the Conmander's letter to Doctor

fal se.
Spock that stated that the planned rally would
"dilute" the quality of mlitary training at the
post and that perm ssion would give the appearance
of support by the Commander for a candidate, ®° the
Court found constitutional an even-handed policy
calculated to keep "official mlitary activities
whol ly free of entanglenent with partisan
n 570

political canpaigns of any Kkind.

Greer v. Spock remains the principal authority on

whi ch judge advocates should rely to bl ock
denonstrative activity on mlitary installations.
Not e that neither Spock nor any Federal |aw or
regul ati on makes denonstrative activity unlawful.
| nstal | ati ons nust promul gate their own regul ati ons
barring this activity.

I nstall ati ons can be nade public foruns by
permtting access to persons or groups who engage in

speech or other first amendment expression which is
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not supportive of the mlitary mssion. In Spock,

the Court observed:

The fact that other civilian speakers and
entertainers had sonmetimes been invited to
appear at Fort Dix did not of itself serve to
convert Fort Dix into a public forum . . . The
decision of the mlitary authorities that a
civilian lecture on drug abuse, a religious
service by a visiting preacher at the base
chapel or a rock nusical concert would be
supportive of the mlitary m ssion of Fort Dix
surely did not |eave the authorities powerl ess
thereafter to prevent any civilian from
entering Fort Dix to speak on any subject

what ever . °"?

In Jones v. North Carolina Prisoners' Union,?®?

deci ded the year after Spock, the Court held in the

case of a prison systemthat denied bulk mailing and
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nmeeting rights to a prisoners' group while extending
themto the Jaycees, Alcoholics Anonynous, and the
Boy Scouts, that the prison systemhad only to
"denmonstrate a rational basis for their distinctions
bet ween organi zati onal groups."®*?® No public forum
was created, the Court found, since the Jaycees and
Al cohol i cs Anonynous served a rehabilitative purpose
"working in harmony with the goals and desires of
the prison adm nistrators, and both had been

determ ned not to pose any threat to the order or
security of the institution."®*

What these cases appear to state is that so |long
as a place remains committed to its Governnent use
and historically has not been appropriate for free
expression, the Governnment is free to allow any
activities of its choice on the installation and
deny access to others so long as there is no
unl awf ul di scrimnation--nmasured by whether a

rational distinction can be drawn between the

activities. Where activity permtted on the
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installation diverges so widely fromthe historical
or customary use of the facility, then the special
interests that keep the post from being a public
forum di ssipate and a public forumis created into
whi ch any group is free to cone.

Menmbers of the public are frequently invited onto
mlitary installations for open houses whose purpose
is to establish, maintain, and enhance good
rel ati ons between the nmilitary and its host

communities. In Persons for Free Speech at SAC v.

United States Air Force,*” the Eighth Circuit held

t hat good community relations were supportive of the
mlitary m ssion of OFfutt Air Force Base and that
t he whol esal e adm ssion of the civilian popul ation
to the base did not create a public forumin which
antinucl ear activists could participate.>®

The plaintiffs argued that the Air Force was
conveyi ng an i deol ogical nmessage "that a high
t echnol ogy, nuclear-oriented mlitary systemis a

viable [sic] way for the United States to conduct
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itself in world affairs, ">’ which converted the open
house into a public forum The court rejected this
argument on the ground that "[n]o public forum can
arise fromthe '"ideological' reflection of the
current State of the mlitary [or its choice of

strategy or weapons systens] because historically,

traditionally and constitutionally this "reflection

"5  The court

is mandated by the civilian sector.
rejected the assertion that the open house
represented Governnment "speech." Even if it were
conceded that it was speech, the court concl uded
that there was a legitimte Governnental interest in
t he open house, precluding a public forum because
the Government was sinmply "showing its citizens, who
pay for the mlitary, how it is spending their

n 579

noney. The Ninth Circuit took the opposite

position in United States v. Al bertini, > reversing a

conviction for reentry in violation of a bar order
duri ng an open house at Hi ckam Air Force Base.

Resurrecting Flower, the court held that contro
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over access was "effectively abandoned"” over the

! Because the Air Force

open portions of the base.>®
made the base "tenporarily, a focus of public
attention concerning the role of the mlitary in
American society . . . Hickam Air Force Base was
tenporarily opened to the public for purposes

i nextricably associated with and appropriate for
expressi on. " °%

The court distinguished Spock in several
respects. Unlike Doctor Spock's nessage at Fort
Di x, which was intended for the soldiers stationed
there, Janes Albertini's antinuclear nessage was
i ntended for the public attending the open house. *®
Moreover, while the rally at Fort Di x would have
di sturbed the training mssion, normal mlitary
routine at Hi ckam Air Force Base was upset by the

mlitary itself.>%%

Consequently, in the court's
view, the Air Force created at least a linmted

public forum
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G ven the split between the circuits, judge
advocates should be aware that Federal courts nmay
find that an open house will create a limted public
forum To mnimze the litigation advantage of
di ssidents seeking access, installations should
maxi m ze control over the installation and m nim ze
di splays that a court could construe as "Government
speech.” Note, however, that the Ninth Crcuit
decision in Albertini does not mandate open access
for expressive activity sinply because the public is
admtted to an installation.

Al bertini was reversed on appeal by the Suprene
Court.®® The Court did not reach the "public forunt
i ssue because it found that Al bertini was properly
prosecut ed because he had been previously barred
fromH ckam AFB. In dicta, the Court |abelled the
concl usion of the court of appeals that H ckam had
beconme a public forumduring the open house as
"dubi ous,"” and stated that "the record does not

suggest that the mlitary so conpletely abandoned
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control that the base becane indistinguishable from
a public street as in Flower."*® Coupled with the

Court's decision in Jones v. North Carolina

Prisoner's Union, the dicta in Albertini points to a

concl usion that the hol ding of an open house, even
where certain groups are excluded while others are
invited to set up booths or displays, is pernissible
and does not turn the installation into a "limted"
public forum ¥

Even where a public forum exists, reasonable
time, place, and manner restrictions may be placed
on expressive activity and content-based
prohi bitions may be applied where "narrowy drawn to
effectuate a conpelling State interest."*®® In the
mlitary context, Departnment of Defense policy
requi res commanders to prohibit any expressive
activity which could interfere with or prevent the
orderly acconplishnment of the installation's m ssion
or which presents a clear danger to the |oyalty,

9

di scipline, or norale of troops.®® Dash v.
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Commandi ng Gener al , °® deci ded before Greer v. Spock,

held mlitary installations are not public foruns
and endorsed the "cl ear danger" test, upholding the
denial of mlitary facilities to nonconm ssioned

of ficers for an open neeting to discuss the Vietnam
ar .

Cl ear danger does not nean inm nent danger.®' A
cl ear tendency to produce harm suffices.”® Whether
particul ar speech poses a cl ear danger depends on
the circunstances; "[a] relatively mld statenment of
di ssatisfaction with mlitary policy made at the
front line of combat m ght be unprotected whereas
t he same statenent would be protected in another
n 593

pl ace.

c. Distribution of literature. Distribution of

literature, including "underground newspapers,"

d*** and nere

cannot be prohibited across the boar
possession of literature by a soldier, in the
absence of an attenpt to distribute, my never be

prohi bited in any instance, nor may the owner be
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di sci plined.*® Soldier participation in off-post,
of f-duty publication of literature is also insul ated

frommlitary interference, °%

al though if the content
of the literature violates Federal |aw, the author
may be subject to crimnal charges. >

Al t hough bl anket prohibition of distribution is
precl uded, distribution can be regulated. While the
commander is prohibited frominterfering with
di stribution of publications "through official

outl ets such as the post exchange and mlitary

libraries,"

In the case of distribution of publications
through other than, official outlets, a
Conmmander may require that prior approval be
obtained . . . in order that he may determ ne
whet her there is a clear danger to the loyalty,
di scipline, or norale of mlitary personnel, or

if the distribution of the publication would
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materially interfere with the acconplishnment of

a mlitary mssion.>®

Arny policy adopts the standard of clear danger
to loyalty, discipline, and noral e, but does not
include the material interference test, although
since the clear danger standard is obviously
intended to safeguard the mlitary m ssion, a
determ nation that a clear danger exists is
equi val ent to concluding that there would be

9

material interference.® The cornerstone of a

commander's control over unofficial distribution is

° Just as

the option to require prior approval.®®
| ocal action is required to bar all denonstrative
activity fromthe installation, local action is
required to make prior approval mandatory. %"

The right to restrict the distribution of
literature nmust be exercised reasonably. Personal
di sapproval of the content of literature is not a

ground to delay distribution.® Even if the
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publication is critical--even unfairly critical--of
Government policies or officials, the commander
shoul d not act. ®%

Even when a publication poses a cl ear danger, the
instal lati on commander may only delay its
di ssem nation, notify DA i medi ately, and await

604 The decision to

final determ nation by the DA
del ay distribution need not be preceded by a

hearing. In Schneider v. Laird,®® a post commander

del ayed distribution of the first two issues of an
under ground newspaper called "The Daisy," but the DA
overruled this decision. Later, the sane
installati on commander del ayed i ssue nunber four and
the DA ratified the decision. Schneider, a

servi ceman who prepared and printed "The Dai sy, "
sued in Federal district court, asserting he was
entitled to a hearing. The Tenth Circuit affirmed
the district court's decision, upholding the right

of the commander to ban distribution w thout

offering the right to a hearing:
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The uni que posture and ability of a conmander
of ficer to conprehend internal threats to his
troops nust augur agai nst Schneider's position
that the mlitary's failure to hold a hearing
before final determ nation deprived him of due

process. %

Sol diers, as well as civilians, may exercise
their constitutional right to "petition the
Governnment of a redress of grievances." Departnment

of Defense policy permts a service nenber to

sign a petition for specific |legislative action
or a petition to place a candidate's nane on an
el ection ballot, provided the signing thereof
does not obligate the nmenber to engage in
partisan political activity and is taken as a
private citizen and not as a representative of

the Arnmed Forces.
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The right of nmenbers of the Armed Forces to petition

Congress is also protected by statute:

[no] person may restrict any nenmber of the
armed force in comunicating with a Menber of
Congress unl ess the comruni cation is unl awf ul
or violates a regul ati on necessary to the
security of the United States.®®

09

Neverthel ess, Carlson v. Schlesinger,®® ruled that a

commander could prohibit the public circul ation for
t he purpose of obtaining signatures of an anti-war
petition in Vietnam The court was quick to add,
however, that although war conditions justified the
exerci se of the commander's discretion in this case,
service nenbers retain both a statutory and a first
amendnment right to petition Congress.

In 1980, the Supreme Court decided in Brown v.

dines® that petitions can be treated |ike any other
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kind of literature for which prior command approva
can be required. Air Force regulations required
prior command approval for the on-base collection of
signatures on a petition. Captain Gines, a
reservist on active duty, gave a petition concerning
groom ng standards to a sergeant at an air base in
Guam while G ines was there on a training flight.
The Court sustained his renoval from active duty,
concl udi ng that while individual petitioning of
Congress is protected by statute, collective
petitioning is not and that prior approval of
petitions--and literature generally--can be required

on any installation:

W t hout the opportunity to review materials
before they are dispersed throughout his base,
a mlitary commander coul d not avert possible
di sruptions anong his troops. Since a
conmander is charged with maintaining noral e,

di sci pline, and readi ness, he nmust have
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authority over the distribution of materials
that could affect adversely these essenti al
attributes of an effective mlitary force.
. Loyalty, norale, and discipline are
essential attributes of all mlitary service.
Conmbat service obviously requires them And
members of the arned services, wherever they
are assigned, may be transferred to conbat duty
or called to deal with civil disorder or

natural disaster. Since the prior approval
requi renment supports conmanders' authority to
mai ntai n basic discipline required at nearly
every mlitary installation, it does not offend

the First Amendnent. ®?

d. Appearance standards in installation

facilities. No statute or regul ation provides

gui dance to installation commanders in setting

appear ance standards for installation facilities.®?

However, as part of their general authority over
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installations, conmanders may issue appearance

standards which are neither overbroad nor vague: "

Commanders are limted in their ability to

enf orce appearance standards upon dependents.
Whi |l e commanders are responsible for the

wel fare and noral e of their organizations,

unl ess a particul ar dress/ appearance standard
relates directly and substantially to the
preservation of |aw and order, health, welfare,
noral s, or safety of the mlitary community,
there is no | egal basis upon which to limt

dependent appearance. ®*®

The same standard should apply to off-duty soldiers
wearing civilian attire. Dependents, retirees, and
casual visitors who viol ate appearance regul ati ons

are subject to bars fromthe installation®® or from

use of a particular facility.®’
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In Kelley v. Johnson, °*® a police officer

chal | enged appearance standards insofar as they

restricted hair length, arguing inter alia that the

due process clause of the fourteenth amendnment
af f ords protection agai nst unconstitutional
intrusions into a liberty interest in personal

appear ance. °*°

The Court sustained the regulation,
hol di ng that whatever liberty there may be in
personal appearance, the police officer could not
denonstrate the absence of a rational connection
bet ween the regul ation and the purpose it was

° The Court saw that a rational

i ntended to serve. ®
justification for uniform appearance standards coul d
be "a desire to make police officers readily

recogni zable to the nmenbers of the public, or a
desire for the esprit de corps which such simlarity
is felt to inculcate within the police force
itsel f, 0

The standard applied by the Supreme Court in

Johnson followed fromthe fact that Kelley was a
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public empl oyee and because of the "wi de |atitude
accorded the Governnment in the 'dispatch of its own
1o 622

internal affairs.

In East Hartford Educati on Associ ati on v. Board

of Education of East Hartford, ®* the Second Circuit

observed in the case of a due process challenge to a
dress code for teachers that "[t]here is substanti al
danger in expanding the reach of due process to

cover cases such as this."®* Neither Kelley v.

Johnson nor East Hartford Educati on Associ ati on

clearly hold that there is no protected liberty
interest in personal appearance, although the tenor
of the decisions suggests there is none, or at | east
an extrenely diluted interest. Challenges to
install ati on appearance standards should be rebuffed
on the ground that the rights to privacy and liberty
that m ght be asserted in these contexts should be
limted "only to the nost basic personal

deci si ons. " %%
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To the extent there is sone privacy or liberty
interest that a famly nenber, visitor, or off-duty
sol dier m ght assess, the standard a court will
apply in evaluating the constitutionality of the
regulation is unclear. Nevertheless, the standard
advi sed by The Judge Advocate General --t hat
regul ations relate directly and substantially to the
| egitimate concerns of the installation--exceeds the

burden defined in Kelley v. Johnson®® and, given the

treatment of personal appearance cases by the
courts, will alnmst certainly be sustained when

chal | enged:

[Matters of appearance and dress have al ways
been subjected to control and regul ati on,
sonetimes by custom and social pressure,
sonetimes legal rules. A variety of reasons
justify limtations on this interest. They

i nclude a concern for public health or safety,

a desire to avoid specific forms of antisoci al
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conduct, and an interest in protecting the
behol der from unsightly displays. Nothing nore
than a desire to encourage respect for
tradition, or for those who are noved by

tradi tional cerenonies, may be sufficient in

some situations. , 627

Appear ance generally does not inplicate the first
anmendment, standing alone. Neverthel ess, sonme my
al l ege that specific dress or nodes of appearance
constitute synbolic speech and, irrespective of a
due process right to dress as one pleases, it may be
all eged that a restriction on this form of dress or
appearance is a restriction on free expression,
protected by the first amendnent. But, to the
extent that appearance standards are chall enged as
being violative of the first amendnent, "[a]s
conduct becones |less and |less |like 'pure speech' the
showi ng of Governnmental interest required for its

regul ation i s progressively | essened."%®
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Consequently, installation standards focused on
matters of attire and appearance and not expressive
conduct should be sustained. On the other hand,

st andards which attenpt to reach "synbolic speech”
run the risk of being invalidated. Hence, clothing
that carries on it nessages that may be unpopul ar or
di stasteful in the mlitary conmunity cannot be

prohi bited. 1In Persons for Free Speech at SAC v.

United States Air Force, ®® an order was issued not to

allow any civilian to enter the installation whose
clothing was "political" or "ideol ogical."®®
Entrance to the Ofutt Air Force Base open house was
consequently denied to persons wearing "T-shirts"
with the slogans "No Nukes in the Breadbasket" and
"Jobs, Not Bombs."®! |In dicta, the Eighth Circuit
observed that entry should not have been barred,

al t hough "[f]acts which m ght reasonably have | ed
[the base commander] to forecast substantia

di sruption of or material interference with [the

open house] activities”" would give to himthe
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di scretion "to deny [an individual's] form of
expressi on. "%

I n sum appearance standards based on articul able
and legitimate concerns of the installation
conmander are proper. Installation facilities serve
many purposes. Sone, |like the conm ssary, require
attention to hygiene. Overseas facilities often are
exposed to | ocal national view which gives rise to a
|l egitimate concern that the imge of the mlitary
community reflect a character that will inspire
host - nati on confidence in the overseas force.

Appear ance standards |linked to these or other

reasonabl e concerns are appropriate.

e. Religion and the installation. The right to

the free exercise of one's religion and the
prohi bition agai nst Government establishment of
religion mark the two areas of concern for
installati on managers concerning religion. The
principal issues which arise in the installation

context--as opposed to other contexts such as
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mlitary appearance standards®3--are whether off-post
religious groups nmay have access to mlitary
installations and whether those on the installation
may use installation resources in the observance of
their religion.

Arny policy concerning religion is tied to
supporting the religious needs of the mlitary

4

comunity. ®* Religious groups may not enter the

installation to proselytize. ®®

The Judge Advocate
CGeneral has further observed that outside religious
groups who do not have adherents |ocated on the
mlitary installation to whomthey wish to mnister

may not enter the installation. ®®

Denyi ng access to
outside groups is bottomed on the rationale in G eer
v. Spock®’ that the installation is not a public
forum

Wth respect to the free exercise of religion of

those on the installation, the conmmander nust be

cautious not to create an establishnent of religion,
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whil e giving menbers of the mlitary community
adequate opportunity to exercise their religion.

In Lynch v. Donnelly, ®® the Supreme Court held

t hat Pawt ucket, Rhode Island, could use city funds
to erect a nativity scene during the Christnmas
season in a park owned by a nonprofit organization.

I n deci ding whet her erection of the nativity scene
was an establishment of religion, the Court

observed:

In each case, the inquiry calls for line
drawi ng; no fixed, per se rule can be franed.
In the |line-drawi ng process we have often
found it useful to inquire whether the
chal I enged | aw or conduct has secul ar purpose,
whet her its principal or primary effect is to
advance or inhibit religion, and whether it
creates an excessive entangl enent of Governnment
with religion. . . . But, we have repeatedly

enphasi zed our unw | lingness to be confined to
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any single test or criterion in this sensitive

ar ea. %

Consequently, in judging whether an installation
practice constitutes an establishnment of religion,

j udge advocates should apply the criteria nentioned
by the Court with the flexibility urged in Lynch.
Thus, for exanple, the purpose of an installation
practice need not be "exclusively secular.” It
suffices that it has a secul ar purpose. ®?

Wel | before Lynch v. Donnelly, The Judge Advocate

advi sed that the erection of nativity scenes,
Christmas trees, nenorahs and the like are
perm ssible and "are no nore violations of the
establ i shment cl ause than are the existence of

chapel s on Arny posts."®

The Lynch hol di ng arguably
applies to the erection of nativity scenes on
installations and therefore the placenent of themis

a matter of concern. As seen bel ow, the

constitutionality of the Arny chapl aincy recently
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has been upheld. Thus, the best |ocation for any
such display is on the grounds of the post chapel.
By putting a nativity scene at the chapel, its
religious significance can be maintained, while not
runni ng afoul of the establishnment clause. Katcoff
v. Marsh®? confirnmed the constitutionality of the

exi stence of chapels on Arny posts when it hel d:

Congress has provided for chaplains in an
effort to allow all soldiers to worship however
t hey choose, if they choose to do so at all.

G ven the obligations and restrictions inposed
on those in the mlitary, Congress nay
constitutionally do no less . . . . Affording
an opportunity for worship w thout coercion
preserves the religious neutrality of the

Gover nnent . 843

Consequently, religious groups can hold religious

services on the installation in designated
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facilities or in other appropriate areas as
determ ned by the installation commander on the

4

advi ce of the chaplain.®* Religious groups also nay

make charitable solicitations incident to religious

services. %°

Beyond t he conduct of religious services
and use of chapels and other facilities commtted to
religious use, installation commnders nust beware
of providing assistance to religious groups that
woul d suggest an advancenment of religion. One area
for close scrutiny is use of other facilities, such
as on-post schools, for religious education.®® In
all cases, even where assistance seens |awful,
commanders nust be sure not to discrimnate between
religious groups on the installation.®

A related issue is the interplay of the right to
free exercise of religion and the concept of
mlitary necessity with regard to the accommpdati on
of religious practices. DOD Dir. 1300.17 requires

the services to establish guidelines and procedures

in this area. 1In response, the Arny has made it a
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policy "to approve requests for the accommodati on of
religious practices when they will not have an
adverse inpact on mlitary readi ness, unit cohesion,
st andards, health, safety, or discipline."®® The
Armmy's program pl aces nost of the responsibility and
al nrost all of the decision making power in the hands
of the unit conmander. |If the comander denies a
dress and appearance request, the soldier has an
automatic right to appeal the decision up to
Headquarters, Department of the Army (HQDA).®*®

The power of the mlitary to regulate the on duty
appearance of soldiers even when that regul ation
will offend or constrict their religious practices
or beliefs was recently upheld by the Supreme Court

in Gol dman v. Weinberger.®® Dr. Goldman, an ordai ned

rabbi, serving as an Air Force captain and clinical
psychol ogi st at the nmental health clinic of March
Air Force Base, sued to overturn an Air Force
regul ati on that prohibited the wear of headgear

i ndoors except by armed security police in the
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performance of their duties. Goldnman had received a
letter of reprimand and had been denied continuation
on active duty for violating his conmander's order
not to wear his yarmnul ke while on duty.

Despite the innocuous nature of the yarnul ke and
the fact that Goldman worked in a hospital, the
Court refused to grant himrelief. Geat deference
was given to the "considered professional judgenent
of the Air Force [that] the traditional outfitting
of personnel in standardized unifornms encourages the
subordi nati on of personal preferences and identities
in favor of the overall group mission."®" Wthout
speci fying what standard of review (that is,
rational basis/strict scrutiny) was being applied,
the Court held that: "The Air Force has drawn the
line essentially between religious apparel which is
visible and that which is not and we hold that those
portions of the regulations chall enged here
reasonably and evenhandedly regul ate dress in the

interest of the mlitary's perceived need for
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uniformty. The first amendnent therefore does not
prohi bit them from being applied to petitioner even
t hough their effect is to restrict the wearing of

t he headgear required by his religious beliefs."%?

2-17. Control of commercial and charitable

activities affecting the installation

a. Control of commercial solicitation on the

install ati on. Control over solicitors avoids

harassnent of personnel on the installation,
prevents them from being victim zed by irresponsible
or dishonest solicitors and avoi ds the appearance of
any official endorsenment or pressure by the
Governnment. Commandi ng officers have discretion to
permt solicitation and may issue regulations to
control it so long as they avoid discrimnatory
provi sions which would elimnate or restrict

3

conpetition.®® Solicitation here refers to sale

activities directed at post personnel as opposed to
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activities which provide basic services for the
mlitary installation.®’

The solicitation by any soldier as agent for
anot her person for the sale of any comodity to
another soldier on a mlitary reservation is
prohi bited.®° Special restrictions are inposed upon
solicitors selling nutual funds shares and ot her

® The solicitation of

listed or unlisted securities.®
a junior by a senior for any commodity is prohibited
even though both may be off the installation, out of
uni form or off duty.®’ Solicitation may be
conducted only on a personal, individual basis, by
appoi ntnent, in such locations and at such hours as
t he post commander specifies.®® "Door-to-door"
solicitation is strictly prohibited although
solicitors can reach potential custoners by
advertising, direct mail and tel ephone. ®°

Solicitors nust supply certain information before

being given a permt to transact business on post. ®®

When required to by local policy, solicitors nust
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show that they neet Federal, State, county, or | ocal

licensing and regul atory requirements. The

1

install ati on commander personal | y*® authori zes

solicitation by issuing a permt after a review of a

2

st atenent of past enploynent.®? Permits are good for

3

no nore than one year.®® Solicitors nust state in

writing that they have read | ocal regul ations,
understand them and realize that any violation or
nonconpliance may result in the withdrawal of the
solicitation privilege for the solicitor and the

solicitor's enployer. ®*

5

The installation conmander®?® can deny or revoke

perm ssion for commercial activity by a conpany or
its representatives when it is in the best interest

of the command. ®® Grounds include engaging in any

7

prohi bited practice.®’” These include solicitation of

68

"mass" or "captive" audiences, °® soliciting personnel

69 70

on-duty, °® soliciting w thout an appoi ntment, °” using
mani pul ative, deceptive or fraudul ent selling

devi ces, advertising or sales literature,®' or saying
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that the Departnents of Defense or Arny sponsor or

endorse the product.®?

The permt may al so be
wi t hdrawn for personal msconduct®?® or repeated
conpl aints concerning defective goods or the manner
in which solicitations are being made. ®

Solicitors nmust be given an opportunity at a
hearing to "show cause" why solicitation privileges
shoul d not be suspended, ®® al t hough privil eges can be
tenporarily suspended for up to 30 days pending the

6

hearing.®® Privileges are suspended for up to two

years by the installation commander.®’ The DA
deci des whether to suspend privileges for a |onger
ti me®® or to suspend privileges Army-wide. ®"®

Suspended solicitors face prosecution for

0

subsequent entry on the installation.®® |In addition,

t he business practices of the solicitor may warrant

1

off-limts sanctions.® Arny policy closely controls

the sale of commercial life insurance and notor

2

vehicle liability insurance.®® To be eligible to

sell life insurance on a mlitary installation,
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agents nust qualify under the | aws of the

3

surrounding State.®® While the Army encourages

4

acqui sition of life insurance,®® it also provides

disinterested third-party counseling to ensure the

> There are

suitability and soundness of the policy.®®
al so provisions for the allotnment of mlitary pay
for purchasing insurance. %

The provisions relative to the sale of notor
vehicle liability insurance are simlar. The
insurer must be fully identified and policies nust
neet all statutory and regulatory requirenments of
the State.®®” The insurer nust also be licensed to do
business in the State where the installation is
| ocated. Where the installation is located in nore
t han one State, the sufficiency of a particular
policy in this respect will depend on the State in
whi ch the vehicle is principally garaged and used.
Regul ati ons do not authorize the sale of accident

8

i nsurance by vending machines.®® Since all military

and civilian personnel nust possess motor vehicle

2- 265



liability insurance if required by the State in

whi ch they are assigned before acquiring driving and
parking privileges on Arny installations,®® it is

i mportant that those needing insurance have access
to but neverthel ess al so be protected from
solicitors on post.

Regul ation of commercial solicitation nust take
into account that solicitation invariably involves
commerci al speech: "expression related solely to
the econom c interests of the speaker and its

audi ence. " %%

Because the Suprenme Court has

recogni zed "the 'commonsense' distinction between
speech proposing a comrercial transaction, which
occurs in an area traditionally subject to
Governnment regul ati on and other varieties of
speech,"®' it has held that the Constitution accords
| esser protection to commercial speech than other
forms of expression. %2

The content of commercial speech can be regul at ed

because busi ness persons can eval uate the accuracy
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of their nmessage and its legality and because "(i)n
addi tion, comrercial speech, the offspring of
econom c self-interest, is a hardy breed of

expression that is not '"particularly susceptible to

1 1 693

bei ng crushed by overbroad regul ati on. Hence,

commerci al speech that is msleading or related to

d 694

unl awful activity can be barre Ot herwi se

legitimte comerci al speech can be regul ated when
t he Government can assert a "substantial interest"”

in regul ation.®®

The regul atory vehicl e nust
directly advance the Governnmental interest asserted
and cannot be anynore extensive than is necessary to
serve that interest. ®®

Commerci al speech includes the "di ssem nation of

i nformation through group product-denonstrations"®’

8

and advertising generally®® although in-person

solicitation may not be sinmilarly protected speech. °®
The actual sale of merchandi se--the consummati on of

commercial solicitation--is not protected comrerci al

speech. "
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In an unreported case, United Mlitary

701

Associ ation v. Al exander, the Arny's solicitation

policy was challenged by two firnms and an agent who
sold insurance on Fort Eustis, Virginia. Based on a
report of crimnal activity by the insurance agent,

t he commander suspended the agent's solicitation
permit for thirty days.’® After a hearing, the
agent's solicitation privilege was suspended for two
years and the agent was directed not to reenter Fort
Eustis or its subpost, Fort Story.’

The court held in response to a substantive due
process attack on the Arny policy that the
constitutional power to make rules for the Arny™
aut hori zed Congress to give the Secretary of the
Armmy authority to prescribe regulations for the

05

Arny, ' and that the solicitation policy was a | awf ul

6

exercise of this regulatory power. ' Against the

charge that the policy was too burdensonme when it
requi red that business only be by specific

707

appoi nt nent, the court observed:
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The procedures established at Fort Eustis may
be cunbersonme, but that does not render them
unconstitutional. Because of the unique
function of the Armed Forces, anyone dealing
with them nust expect that he will not be able
to conduct his affairs with the ease to which

he is accustoned in civilian life. ™

Al t hough the agent's activities would have been
protected commercial speech off the installation,

the court, relying on the holding in Greer v. Spock’

that installations are not public forums for first
amendnment expression, concluded that Fort Eustis was
not a public forumfor comrercial speech because it
had not relinquished its interest in regulating
civilian activities on the installation as had

occurred in Flower v. United States: !
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I ndeed, the record shows that the command is
very much interested in regulating comerci al
activities and solicitation within the fort.
This being so, the plaintiffs had no
constitutional right to advertise their product

within the area of Fort Eustis. !

United MIlitary Association thus holds that since

there is no constitutional right to comrerci al
speech on an installation, the Army may regul ate
such commercial activity as it permts on the

2 To the extent that solicitation

installation.’
activities can claimany protection under the first
amendment, " the restrictions on installation
solicitation do directly advance the Government's
apparent interest in mnimzing interference with
the primary m ssion of the installation and the
personnel who |live and work on the installation.

One additional exanple of commercial speech is

regul ation of "civilian enterprise" (CE)
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publications which are install ati on newspapers
publ i shed by private concerns whose news content is
supplied by the mlitary. These newspapers,

regul ated by Department of Defense (DOD) policy, ™
rely on advertisenents by busi nesses that seek a
mlitary clientele. They are subject to mlitary
review of both their content and their advertising.
The public affairs staff at the installation
reviews the advertising to identify any that is
"contrary to law or to DOD or AR s, or that may pose
a danger or detrinment to Army personnel or their
famlies, or that interfere with the mssion. "™ |If
t he publisher refuses to delete the offending

mat eri al upon request, the conmander can prohibit

6

di stribution of the publication. ™ Normally, only

one CE publication is authorized at an

i nstall ation, 'Y’

and "periodically, qualified
comrerci al publishers have the chance to conpete for
the contract to publish [the installation's CE

newspaper]."

2-271



Because only one CE newspaper is authorized per
installation and that authorized paper gets
preferential distribution on the installation,

t hrough official channels and directly to the
i nt ended readership, "* disputes have arisen over the
limted access given to conpeting, but unofficial,

civilian newspapers. In MN.C. of Hnesville v.

Dep't of Defense, "® the publisher of a newspaper

whi ch had failed to be awarded the contract for the
CE publication at Fort Stewart and Hunter Arny
Airfield alleged that its first and fifth anendnment
ri ghts were abridged by the restrictions placed on
its distribution and the "preferential™ distribution
afforded the wi nning bidder, as the official post
newspaper. The court found that CE newspapers
furthered the Governnment's interest in dissem nating
information that enhances the quality of life on a
mlitary base while inposing no costs on the

taxpayers. ™ "In view of this function that a CEN
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services, it is reasonable for the Arny to grant it

special distribution rights.""®

In Surplus Salvage Sales, Inc. v. Cooper, "® Sai gon

Sam s Surplus Sal vage Sal es advertised in two
newspapers distributed on Canp LeJeune and the
nearby Marine Air Station. Because of his suspicion
that that store was purchasing stolen mlitary
equi pnrent from Marines, the Conmander of Canp
LeJeune threatened to stop distribution of the
LeJeune newspaper if advertisenments fromthe store
were not dropped. The advertisenents were dropped.
The Air Station Commander simlarly effected the
end of advertising by the store in the Air Station
newspaper. The store obtained a prelimnary
i njunction agai nst the commanders' acti ons. The
Governnment had a substantial interest "in preventing
the theft and sale of its property as well as the
| oss of discipline and norale which presumably
acconpani es such practices"’ but, given the

protecti on extended to comerci al speech, the "neans
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chosen to prevent this loss (swept) quite wi dely
across plaintiff's First Amendnent rights yet
serve(d) the Governnent's interest only

indirectly.""®

The prelimnary injunction issued
because the advertisenments did not solicit mlitary
equi pnment nor woul d stopping the advertisenents
directly interfere with sales of the gear. Wile
further illustrating the connection between
commerci al speech and commercial activities this
case highlights the need to carefully tailor

sanctions to specific unlawful practices.

b. Activities by installation personnel and

organi zations for profit. Persons with a connection

to the installation and private organizations on
post stand in a sonewhat different |ight than
commercial solicitors generally. Private

organi zati ons may conduct occasi onal and conti nui ng
resale activities of the installation with the

6

commander' s approval . ?® The restrictions otherw se

applicable to solicitors do not apply.
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Consequently, door to door solicitation is
perm ssi ble, subject to |ocal regul ation.

| ndi viduals who live in Governnment quarters al so
have greater freedomto conduct business although it
is limted to "normal home enterprises, providing
State and local |laws are conplied with."™" This
activity requires the installation commnder's
approval, although Arny policy as of 1984 was to

i berally approve such activities, ™ at least in the
United States’ because hone businesses "have
appealed to nore and nore mlitary w ves" and
because spouse inconme has beconme "a recogni zed,

i nportant, and needed portion of the famly

i ncome. " 30

"Normal honme enterprises” are defined as
"t hose comrercial activities normally engaged in by
individuals in civilian society in a donestic
setting"” such as "sal es of cookware, jewelry,
cosnmetics, and home and personal cleaning

n 731

pr oduct s. Personnel on the installation engaged

in other fornms of comrercial activity are subject to
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the same restrictions as apply to commerci al
solicitors generally. Moreover, they remain subject
to the additional standards of conduct applicable to
sol diers and Army enpl oyees. ™*?

c. Charitable solicitation and installation

support for charitable causes. Charitable

solicitation falls into two categories: on-duty
solicitations and off-duty solicitations. Arny
policy, consistent with Governnent policy, is that
"each mlitary menber and civilian enpl oyee of the
Army will be given the opportunity, through on-the-
job solicitations, to contribute voluntarily to
recogni zed health and wel fare agencies."™ This is
t he Conbi ned Federal Canpai gn whose intent is to
limt on-the-job solicitation to one annual canpaign
by conbi ning individual appeals "into a single joint
canpai gn of eligible health and wel fare

organi zati ons. " "

There are three major issues that
arise in connection with the Conbi ned Feder al

Canpaign. The first two, selection of agencies to
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participate in the Canpaign’®

and how Canpai gn fund
will be distributed to agencies which do
participate, *® do not concern the installation. The
third issue is the elimnation of practices that
i nvol ve "conpul sion, coercion, or reprisal" because
of the size of a contribution or because of a
failure to participate. ™

Whil e on-duty solicitations are generally limted
to the Conbi ned Federal Canpaign, "solicitations
conducted by organi zati ons conposed of civilian
enpl oyees or nenmbers of the arned forces anong their
own nenbers for organi zational support or for

n 738

benefit or welfare funds for their nenbers may be

conducted outside the aegis of the Governnent-w de
effort. These "internal welfare solicitations,"’
restricted only to the extent that they not conflict
with the mpj or canpaign, include Army Enmergency
Rel i ef " and solicitations by on-post private

organi zations for installation welfare and

recreational activities.™
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“Vol untary agencies," as defined by Federal

42

policy, ™ can forego participation in the on-duty

3

canpai gn’® and solicit off-duty in fam |y housing

4

areas’™ and "at entrances or in concourses or |obbies

of Federal . . . installations nornmally open to the

general public."™

Al t hough service personnel may
not participate in off-duty famly quarters
solicitations in their official capacity, ™ they may
do so in their private capacity. ™’

Rel i gi ous organizations and their affiliates,
qual i fying as voluntary agencies, can participate in
t he Conbi ned Federal Canpaign or, foregoing
participation, may solicit off duty to the sane
extent as other voluntary agencies.’™® O her fund
raising by religious groups is limted to religious
services. ™

These rul es concern solicitation activities
targeted at the installation popul ation.

| ndependent of these activities, limted official

support for other local charitable activities is
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aut horized. Generally, "support to fund-raising
events or projects for a single cause" is
inconsistent with the policy to limt solicitation
targeted at the installation population to one mmjor

canpai gn. *°

Nevert hel ess, overseas comanders may
permt on-duty participation in sports conpetitions
of f-post "in the support of |ocal or indigenous

fund-raising efforts. "’

Commanders generally can
provi de of f-post support for fund-raising prograns
for the local comunity which are supported by | ocal
uni ted, federated, or joint canpaign officials, or
when the commander deci des that "support of a purely
| ocal charitable drive is part of the responsible
role of the mlitary installation in the |ocal

n 752

conmuni ty. Exanpl es are support of |ocal

volunteer fire departnents, rescue units, or "youth
n 753

activity fund drives.

d. Restricting access to off-post businesses.

VWhen a conmander declares a place off-limts,

mlitary personnel are prohibited from any contact
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with the place for so long as it remnins off-

limts.™ Of-limts sanctions nmay be used "to help
mai nt ai n good di sci pline and an appropriate |evel of
good health, norale, safety, norals, and wel fare of

Armed Forces personnel." "™

Sanctions may al so be
applied to insulate service personnel from"crine
conduci ve conditions or from becom ng the victinms of
crimes." "™ Specific areas of concern include but are
not limted to prostitution, racial and other

di scrim natory practices, alcohol and drug abuse,
unfair comrercial practices, or other undesirable

” An undesirable condition could

condi tions. ™
i nclude, for exanple, |ocal unattended sw mr ng
areas at which a high risk of drowning exists.

I nstall ati on commanders may establish Arnmed
Forces Disciplinary Control Boards (AFDCB) to advise
t hem concerning crine and other conditions ininical
to the conmand and to provide |iaison and
coordi nati on between area commands and the civilian

8

community. ™ Where there are several installations
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of different services in the area, a single AFDCB
may act for the area under the control of the
commander of the |argest nunmber of troops. ™
El ements fromthe civilian comunity can observe and
testify at board proceedi ngs but cannot have a
vot e. 7%

I n energency situations, conmanders can
i mmedi ately declare an establishment off-limts and
foll ow AFDCB procedures after the declaration is

®LI'n other cases, installation commanders will

made.
attenmpt to correct adverse conditions or situations

t hrough contact with local civilian | eaders. ™ \here
this is unsuccessful, the AFDCB serves witten

notice on the individual or establishnment

responsi ble, offering the opportunity to cure the

3 Where no curative action is taken, the

situation.’®
respondent individual or establishnent is offered
the opportunity to appear before the AFDCB, with or

wi t hout counsel, to refute the allegations. ™
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When, upon further investigation, no curative
action is taken, the AFDCB recommends off-limts
action to the sponsoring commander, who will approve
or di sapprove the recommendati on after other
installation commanders in the area have had ten
days to object to the recommendation.’® The
presi dent of the AFDCB nakes the off-linmts
declaration that is for an unspecified tine.

Mlitary authorities cannot place off-limts
signs on private property; ™ nor can mlitary |aw
enf orcenent personnel routinely visit off-limts
prem ses.

Of-limts sanctions can be renoved at any tinme
upon an appeal to the AFDCB and sponsori ng
conmander, or to the next superior commander where a

°® Sanctions also can

| ocal appeal is unsuccessful.™
be wi thdrawn on the recommendati on of the AFDCB,
based on inspections of off-limts establishnents

conducted at |east quarterly.’™®
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Chal l enges to off-limts sanctions have focused

on the adequacy of due process. In Ainsworth v.

71

Barn Ballroom Co., '™ a dance hall in Newport News,

Virginia, was placed off-limts and mlitary police
were stationed outside the establishment. The court
held that the off-limts order "was restricted to
mlitary personnel; that it did not by its terns
deprive appellee of the right to maintain its dance
hall, or prevent its civilian custoners from
patronizing it."’” The court concluded: "And if, in
consequence, appellee's business sustained a | oss,
it was neither a "taking" of appellee's property,
nor a trespass, nor an unwarrantable interference. "’
To the extent that an establishnent can claima
property or liberty interest entitling it to due

process, '™

t he AFDCB procedures grant substanti al
process. A command risks court intervention when
procedures are not strictly followed or where notice

to respondents is inadequate; thereafter, the
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conmand should attenpt to argue that its off-limts
determ nation is not reviewable. "

I n overseas commands, "reverse" off-limts nmay be
a probl em where establishments refuse to deal with
American soldiers or particular classes of Anerican
mlitary personnel. Crimnal charges were brought
agai nst the owner of a German di scot heque for
refusing to admt an Arny officer and another bl ack
friend not affiliated with the United States

® The owner refused to admit the two based

forces.”’
on an off-limts policy directed agai nst nenmbers of
the Anerican forces and bl acks. Reversing on other
grounds, the Bavarian Supreme Court sustained the

| ower court's determ nation that the refusa

constituted a crimnal insult under German | aw. "’

2-18. Post privileges and services

a. Regulation of notor vehicles. The post

commander's control over operation of privately
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owned vehicles extends to registration of vehicles,
traffic control, and regulation of installation
driving privileges. ’’®

(1) Registration. The installation commander

must require registration of notor vehicles owned
and operated by personnel quartered or enployed on
or making regular visits to the installation.”® The
registration system nust be uniform and contain
certain basic requirenments. Vehicle owners nust
have liability insurance coverage not |ower than
that required by the surrounding State; adequate
proof of ownership and State registration, a valid
State driver's license, and evidence of a safety and
mechani cal inspection if required by local, State or

mlitary jurisdiction.

The commandi ng officer may
i npose additional requirenments reasonably related to
mlitary interests |like prohibiting a particul ar
class of vehicles or requiring safety devices. ™

The install ati on commander can tern nate the

registration of a privately owned vehicle when the
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owner sells the vehicle or the owner is transferred

or separated.

Where the registrant's State or
installation driving privileges are revoked,
registration may continue where State law permts

for the benefit of dependents; registration also may
continue where the registrant departs but dependents
remain on or near the installation.”™ All decals are
renmoved when the installation registration is

term nat ed.

(2) Driving privileges. Reasonableness is

al so the test of a post commander's actions in
preventing a person, or class of persons, from
driving on the installation. Unless there is sonme
legitimate interest to be served, for exanple, a
conmander would find it difficult to prohibit al
enlisted soldiers below a certain age fromdriving
on the post although clearly persons whose past
conduct has shown themto be unfit to operate a

not or vehicle can be deni ed post driving privil eges.

2- 286



The traffic point system adopted by the Arny’®
provides an inpartial and uniform adm nistrative
device to regulate driving privileges. Points are
assessed against the driving record of personnel for

> As these

viol ati ons on and off installations.’

poi nts accunul ate, counseling and renmedial driver

training may be recommended; when these nmeasures

fail or an individual is a consistent offender,

installation operating privileges may be suspended. ®°
Per manent revocation for a specific period, not

| ess than six nonths, applies to serious noving

vi ol ati ons, where | esser corrective action fails,

where a | arge nunber of points have accunul ated, or

where the preconditions for post driving privileges

are not net.’®

Mandat ory revocation for one year is

reserved for drunk driving and serious offenses. ™
Personnel are entitled to witten notice of the

i ntended action and an admi nistrative hearing. ™ But

when a State authority suspends or revokes an

individual's driver's license, the installation
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driving privilege is automatically term nated. "

Different rules apply to drunk driving. |mediate
suspension follows review of the best readily
avai l abl e evidence of an incident of drunk driving
wher ever committed. ™ |Individuals can request a
hearing to have privileges tenporarily restored. ™
Revocation for one year, dating fromthe original
suspensi on, follows conviction or other finding that
confirms the charge or a finding that a test to
measure al cohol in the blood was refused or not
conpleted. ™ For mlitary personnel, dependent upon
rank, a general officer letter of reprimnd nay be
required in drunk driving cases. ™

(3) Supervision and enforcenent. The

installation commander will develop installation

traffic codes. ’®

These regul ations are binding on
mlitary personnel under the Uniform Code of
Mlitary Justice. Civilian enployees are subject to

6

di sci plinary action.” The casual civilian notori st

comng on a mlitary post my be subject to Federal
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or State prosecution if a State traffic |aw applies
to the offense. This jurisdiction my be direct, in
the case of a concurrent jurisdiction or
proprietorial interest installation, or indirect, in
t he case of an exclusive or concurrent jurisdiction
post by virtue of the Assimlative Crinmes Act. In
addition to or in place of prosecution, violators
can be barred fromthe installation.

b. Governnment quarters. The post conmander is

responsi ble for assignnents to quarters, term nation
of quarters, |ease of quarters, and other rel ated
functions, such as inspections to ensure that conmon
st andards of adequacy are net.’®

(1) Housing assignnments. Mlitary necessity

t akes precedence over other considerations in
assi gnnment of housing. Thus, "key and essenti al

personnel ," mlitary and civilian personnel who
serve in specific positions that require their
avai lability on post after normal working hours,

have priority in assignment of fam |y housing. ™ To
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mai nt ai n maxi mum occupancy, the post commander may
involuntarily assign new personnel to post

99

quarters, " except when extrene hardship will result

or other criteria are net. 8%

Decl i ni ng avail abl e
gquarters when offered results in a | oss of the basic
al l owmance for quarters as |long as adequate quarters

remai n vacant . 8%

However, personnel will not be
involuntarily assigned to substandard housi ng except
when the installation commander determ nes that
mlitary necessity requires. %

The installation commander will also maintain
maxi mum occupancy in housing for unacconpani ed

per sonnel . 8%

Married personnel whose famlies are
not with them may occupy bachel or quarters. 8"
Personnel can be involuntarily assigned to avail abl e
gquarters unl ess assi gnment woul d cause financi al
hardshi p. 8° Overseas quarters al so may be assi gned
to permanently assigned civilian enpl oyees,

i ncl udi ng nonappropri ated fund enpl oyees.?® Quarters

generally can be assigned to civilian enpl oyees who,
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due to military necessity, nust live on post, 8’

Anerican Red Cross personnel on duty with the Arny, 8%
techni cal representatives or contractor personnel, 5%
0

and sone foreign military personnel.?? Civilians in

t hese categories nust pay rent when occupyi ng

quarters in the United States.?"

When adequat e
bachel or quarters are not avail able, personnel are
authorized to |live off-post and receive the basic
al | owmance for quarters, although soldiers in grade
E-6 or below remain subject to later involuntary

assi gnnment . 82

(2) Termnation of assignments. Entitlenent

to famly quarters in kind ternm nates when famly
menbers no | onger reside permanently with the

3 Likew se,

sponsor, as where there is a divorce.?
when a soldier acquires a famly nmenber who wil
reside with the soldier, the unacconpani ed quarters

assi gnment term nates. ®*

Regar dl ess of the reason
for term nation, 30 days witten notice to vacate is

general |y required.?"®
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Most reasons for term nation turn on a change of
occupant status or circunstances beyond the
occupant's control. Quarters assignhnments al so may
be term nated at the discretion of the installation
commander for m sconduct of the sponsor, ®® or for
m suse or illegal use of quarters or other
m sconduct contrary to safety, health, and norals by
t he occupants,®’ or, in the case of unacconpanied
housi ng, where the soldier fails to maintain the
quarters according to health, safety, and fire

8 Acts of m sconduct

prevention requirements. ®
unrel ated to the mai ntenance of |aw and order on the
post, however, are not within the scope of the

regul ations.®® Thus, a traffic accident commtted by
a famly menber or mlitary personnel off-post, even
t hough appearing to be m sconduct contrary to

safety, should not result in term nation of

quarters.

Al t hough notice is required before term nati on of

fam |y housing and notice, at |east for civilians,
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is required before terni nation of unacconpani ed

housi ng, no additional due process is afforded. 1In

20

Hi nes v. Seammn, ®° an Air Force sergeant and his

famly were ordered out of public housing at Hanscom
Air Force Base in 1969, based on an Air Force
regul ati on substantially simlar to the current Arny

regul atory scheme. %%

Sergeant Hi nes argued that he
was entitled to due process before term nation.

The court held that Hines was not a tenant, but
only a licensee.?®? Concluding that "Army housing and
li ke privileges and perquisites in the mlitary
establi shment are bounties, acts of grace, and areas
of discretion,"®3 the court held that there was no
entitlenment to due process. To the extent that the
deci si on focuses on the housing entitlenment as a
privilege rather than a right, the analysis
incorrectly applied constitutional doctrine that by
1969 had already rejected distinctions between
rights and privileges as determ native of

4

constitutional issues.®* In a challenge to a housing
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term nation today, analysis would turn on whether an

occupant has a property interest or liberty interest

5

in Arny housing.? Hi nes v. Seaman does not clearly

define the housing entitlenent in either category.

I n Engbl om v. Carey, % National Guard personnel

evicted striking New York prison guards from St at e-
suppl i ed housi ng assigned the guards under State
regul ati ons. VWhile holding that due process was not
deni ed the striking guards in the circunstances, the
Second Circuit concluded that a property interest
arose fromthe occupancy and use of the rooms given
the guards by the State regulations. Although the

housi ng schene in Engblomv. Carey appears to be

anal ogous to the military housing schene, ¥ a
significant difference is that term nation of
quarters entitles soldiers to the basic all owance

for quarters.?®

Hence, to the extent one m ght argue
the existence of a property interest in assigned
quarters, % term nati on does not deprive the occupant

of property since the allowance paid in lieu of the
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guarters allows the occupant to seek quarters equal
in value. Because there is no deprivation and,
consequently, no injury, there is no requirenment for
due process.

Because civilians overseas also becone entitled
to a housing all owance when required to live on the
econony, the same argunent applies to them
Civilian enployees in the United States and ot her
civilians anywhere who occupy Governnent quarters

are renters. Consequently, they stand in no greater

relationship to the United States than tenant to
| andl or d.

An individual no longer entitled to occupy
Government quarters becones a trespasser on

0

Governnment property.®° The Arny prefers peaceful

recovery of unlawfully occupied quarters to forcible

evi ction. 8%

The Departnment of Justice prosecutes
actions against individuals who hold over in
Governnment quarters or who di sobey an eviction

order . 82
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c. Health services.

(1) Eligibility. Active duty personnel are

entitled to medical and dental care in any facility

of any uniformed service. ®®

Retired personnel and
dependents of living or deceased retirees or of
serving or deceased active duty personnel are
eligible "subject to the availability of space and
facilities and the capabilities of the nedical and
dental staff."®* The medical or dental officer in
charge makes the conclusive determ nation as to the
avai lability of space and facilities and
capabilities of the nedical or dental staff.??®
Dental care is not authorized for famly menbers
except where adequate civilian facilities are

unavai | abl e. 8%¢

Civilian enpl oyees outside the United
States and at renote donmestic installations may
receive the same care as mlitary personnel and

fam |y menbers, although only work-related care is

ot herwi se aut horized for them®’ Medical care
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i ncludes energency nedical services to the extent it
is provided. %®

(2) Wthholding nedical and dental care. The

statutory schenme authorizing nmedical and dental care
does not expressly provide for w thhol di ng medi cal
care except when, in the judgnent of the officer in
charge, space, facilities, or staff are inadequate.
Al t hough "a dependent coul d be deni ed nedical care,
entitlenment to which was derived fromstatute, only
on the basis of a narrow and strict construction of
the qualifications to this entitlenment expressly set
forth in the statute,"®° The Judge Advocate Gener al
has suggested that access to nedical facilities may
be wi thheld where the basis for barring access is

m sconduct "related to the use of these

facilities."80

Where a fam |y nember or retiree
commits some m sconduct in a nedical or dental
facility, therefore, the commander of the nedical or

dental treatnment facility can, in accord with the

authority provided in the statutory schene,
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determ ne that space, facilities, or staff are

i nadequate to provide care for the individual.?®"
Witing false prescriptions and presenting themat a
mlitary nedical facility, for exanple, clearly
inhibits the ability of the facility to di spense
drugs for needed treatnment to both the individual
who presents the false prescription and to all who
rely on the facility. Were a patient refuses to
accept total care, such as refusing bl ood
transfusi ons because of religious belief, access to
the facility can be denied. 82

(3) Ilnquests and autopsies. Wen a death

occurs on an installation, the commandi ng officer is

required to appoint a summary court-martial to

i nvestigate the circumstances attending the death. 8
Mlitary authorities have no jurisdiction to

conduct inquests into deaths of civilians occurring

in areas subject only to State law. The coroner of

the county in which the dead body of a soldier is

found is not prohibited by Federal |aw from
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conducting the inquest required by State law. In
cases where the mlitary commander is not authorized
to conduct an inquest, an adm nistrative
investigation into the facts and circunstances can
still proceed.

The commander of a nedical treatnment facility may
aut horize autopsies to be performed on sol diers who
die while serving on active duty or active duty for
trai ni ng when necessary to protect the wel fare of
the mlitary comunity, to determ ne the true cause
of death, or to secure information for the
conpletion of mlitary records. Wen death occurs
while the nember is serving as an aircrew nenber in
amlitary aircraft, an autopsy is mandatory.®® In
oversea areas where local |aws and regul ations
require an autopsy, and the United States has not
been exempted from such | aws or regul ati ons by
treaty or agreenent, the commander will order an
aut opsy performed wi thout the consent of the spouse

or next of kin. Consent fromthe spouse or next of
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kin of others who die on installations nmust be
obt ai ned before an autopsy is perfornmed unless the
autopsy is authorized or required by applicable

86 |n all other cases when an

State or local |aw.
i ndi vidual dies outside a mlitary installation and
is dead on arrival at an Arny nedical treatnent
facility, the authority for autopsy is governed by
847

appl i cabl e | ocal | aws.

(4) Consent to treatnment of nonmlitary

personnel in Arny hospitals. Medical care for

nonm litary persons is contingent on (1) the
person's consent, (2) the consent of another

aut horized to consent for the person in accordance
with |ocal law, or (3) the order of a court having
jurisdiction over both the individual and the

facility concerned. ®®

The consent may be inplied
fromthe actions of the patient or other
ci rcunst ances, even though specific words of consent

d 849

are not use State | aw controls whether a person

is capable of consenting to nedical procedures.®° |f
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there is a question whether the consent of a parent
or guardian is required in view of the age, nental
condition, or emanci pated status of the patient, or
because of the nonavailability of the parents, or
simlar factors, medical personnel are directed to

1 State | aw

seek the advice of a judge advocate.®
al so controls the sufficiency of consent by a m nor.
Where there is no State law, the sufficiency of
consent should be judged on the maturity of the
child.®? Parental consent is required only when the
m nor's consent, standing alone, is legally

i nsufficient.??

Next - of -kin consent is required
whenever patients cannot respond for thenselves.?*
Where there has been a judicial determ nation of
ment al i nconpetency, the consent to treatnent nust
be obtained fromthe individual appointed by the

5> Even

court to act for the inconpetent patient.®
wi t hout an appropriate court order, or the consent
of patients or a person authorized to act on their

behal f, the commander of an Arny nedical facility
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may tenporarily detain nonmlitary individuals with
a psychiatric disorder that make them dangerous to

t hemsel ves or to ot hers. 8

The tenporary involuntary
detention of a nonm litary individual should conform
with | ocal |aw and statutes governing involuntary
detention, particularly where the United States does
not possess exclusive jurisdiction.®’ The validity
of a court order directing involuntary confinenment

or treatnent of a patient in any Arny medi cal
treatment facility should be reviewed by a judge

advocat e. 88

d. Control of access to post services. Mlitary

personnel, famly nenbers, and, in some respects,
civilian enpl oyees and nonaffiliated civilians have
access to post services |ike the exchange and ot her
nonappropriated fund activities, the conm ssary, and
moral e, welfare, and recreation activities.?® Wen
m sconduct occurs in sone of these facilities, the
regul ati on governing the specific facility provides

for an appropriate response by the installation
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conmander . 8°

Generally, however, the Arny has
consol idated its policy concerning regulation of
post privileges. %"

Installation conmanders wi Il designate one person
who is not assigned to any | aw enforcenent activity
to review reports of abuse of post privileges and

t ake action agai nst of fenders. 5%

A warning letter
may i ssue on a first offense unless the incident

i nvol ves shoplifting, in which case suspension for a
m ni mum of six nonths is appropriate.®® A third

i nci dent or evidence of "a chronic attitude of
personal and financial irresponsibility” may result

4

in indefinite suspension.®* ldentification cards nmay

be confi scated and overstanped for abuse of

5

privileges in Army facilities.®® Suspension from use

of one facility does not warrant suspension at

ot hers. 86

Suspensions can be limted to one
installation or to the same type of facility at al

i nstall ati ons. 8
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Patrons who have abused a privilege will be given
a chance to present evidence in their behalf and to

appeal suspensions in witing.?5%®

Army policy appears
to contenplate a single opportunity for the
i ndi vidual to be heard after suspension has

occurred. 8°

| ndefinite suspensions should be
reviewed annually to decide whether to reinstate
privileges. ®®°

e. Adnministrative response to m sconduct

generally. Adm nistrative sanctions protect
installation facilities in particular and the
installation generally. Army regul ations prescribe
appropriate responses to m sconduct related to
specific types of privileges and services. |In sone
cases, the conmander has a nondel egable duty to act.
In others, a designated representative can act.
I nstal |l ati ons shoul d consi der consolidating the
authority to recommend installation commander action
and the authority to directly take action in one

1

person or an adjudi catory body.®* Persons who engage
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in m sconduct can be diverted to this noncrim nal
channel which can quickly and effectively influence

of fenders to alter their behavior.

2-19. Law enf or cenent

a. Law enforcenent personnel and the power to

apprehend. Installation commanders are responsible
for the mai ntenance of |aw and order on their
installations, including the investigation of

of fenses and i ncidents.®?

Mlitary conmanders have
i nherent authority and responsibility to maintain
order, security and discipline necessary to assure
t he proper functioning of their command.®® The
execution of this responsibility, vis-a-vis
civilians who threaten or inpede the nornal
functioning of the command by conduct which is
crimnal or otherwi se proscribed by appropriate

regulations, may result in a civilian's ejection,

citation to a United States Magistrate Court, or
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tenporary restraint by mlitary police pending
expedi tious transfer to appropriate civil
authorities.®*

Pursuant to article 7(b), Uniform Code of
Mlitary Justice, mlitary police are enpowered to
apprehend sol di ers under the authority of
regul ati ons for any violation of the Code.

However, Congress has not granted any statutory
authority to arrest civilian | awbreakers.?®>® Unlike
Federal |aw enforcenent officials such as United
States marshals and Federal Bureau of Investigation
agents, mlitary personnel are not peace officers or
a part of the Federal Protective Service.

Al t hough there is no express authority for
mlitary police to apprehend civilians who conm t
of fenses on the installation, The Judge Advocate
General has concluded that the commander's i nherent
authority to protect the installation permts the

6

apprehensi on of civilians.®® |ndependent of the

commander's inherent authority, apprehension power
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has been inferred by the courts fromthe Federal

7

trespass statute®”’ and fromarticle 9, Uniform Code

of Mlitary Justice. In United States v. Banks, ®®

Air Force investigators apprehended a civilian in a
barracks room at MChord Air Force Base. The
civilian's Federal narcotics conviction was

affirmed, the court concl uding:

When their actions are based on probabl e cause,
mlitary personnel are authorized by statute to
arrest and detain civilians for on-base
violations of civil law, see 10 U. S. C. «809(e)
and 18 U.S.C. «1382; also, they nmay conduct
reasonabl e searches based on a valid

warrant. . . . The power to mmintain order,
security, and discipline on a mlitary
reservation is necessary to mlitary operation.

Cafeteria Wrrkers v. MElroy, 367 U S. 886

(1961). Thus, Banks was properly searched and

det ai ned. L 879
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The Ninth Circuit relied on the Federal trespass
statute and article 9, Uniform Code of Mlitary
Justice, without stating how they apply. Reliance
on the trespass statute is well-founded. Section
1382, providing for the prosecution of persons found
on an installation "after having been renoved
therefrom" inplies authority to seize offenders and
eject themfromthe installation. The applicability
of article 9 is less clear. Article 9 defines
arrest and confinenent which are terns of art in
mlitary crimnal |aw distinguished from

appr ehensi on. 8%

Article 9(e) provides that
"[n]othing in this article [article 9] limts the
authority of persons authorized to apprehend

of fenders to secure the custody of an all eged

of fender until proper authority may be notified."
The Ninth Circuit apparently concluded that article

9(e) is an independent grant of apprehension

authority, rather than sinply a reference to the
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power to apprehend described in article 7, which
only authorizes apprehensions of mlitary personnel.
The rest of article 9 and article 7 support a
limted authority to apprehend and detain civilians
al t hough this authority will not support peacetinme
apprehensi ons wherever made or wartime apprehensions
in the United States. !

In addition to having status as nenmbers of the
mlitary service, soldiers are private citizens.
The Posse Comitatus Act®? does not prevent the
performance of |aw enforcement activities in their
private capacities. Thus, an enlisted soldier may
accept off-duty enploynment as city fire chief, fire
mar shal , or assistant police chief of a nmunicipality
near his assigned station without violating the
"Posse Com tatus" Act.

Unlike United States marshal s who can arrest

83

wi t hout warrant for Federal offenses, ®® agents of the

Federal Bureau of I|nvestigation who have sim | ar

84

authority, ®* and uniformed guards of the General
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Servi ces Adni nistration who have the sane powers as
sheriffs and constables for | aw enforcenent

pur poses, %°

speci al guards and policenen enployed by
the mlitary departnments do not have statutory
apprehension authority, although they may carry

firearmns. 88

In the absence of a statute limting a
Federal officer's power to arrest w thout warrant,
he or she has the sane arrest powers as a private

citizen.® |n Ward v. United States, %® a postal

inspector arrested a railroad enployee in California
on probabl e cause that the enpl oyee had stolen from
the mails. No Federal law at the tinme authorized
postal inspectors to make arrests. However, the
arrest and incidental search were upheld under the
"citizen's arrest” principle in California |aw,
al t hough the court also held that California | aw
relating to "peace officers"” did not apply Federal
officials.?®

As to parts of mlitary reservati ons not under

exclusive jurisdiction, civilian guards can be
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deputi zed by | ocal |aw enforcenent officials

al though the creation of a dual status raises the
probl em of divided authority.?®° But no Federal |aw
prohi bits such action and, if authorized by the |aw
of the particular State involved, it is

per mi ssi bl e. 8!

I rrespective of other authority, civilian | aw
enf orcenent officers have the same authority to
apprehend incident to the commander's i nherent
authority as do mlitary policenmen. Whether and to
what extent a particular civilian enpl oyee can
detain a civilian depends on the enpl oyee's job
classification and description. Enployees are
classified in either the Police Series, GS-083, or
the Guard Series, GS-085. Police officers are
characterized as having the authority to apprehend
wi t hout warrant for offenses commtted in their
presence and felonies when they have reasonable
grounds to believe that an offense has been

d 892

commtte Guards are primarily enpl oyed to

2-311



protect Government property. 83

The authority of
guards to apprehend and detain is nore limted than

police officers:

The arrest authority possessed by npbst guards
is that of the private citizen. To effect an
arrest, the guard detains the violator and

calls upon a policeman for assistance. Guards
enforce Federal |aws and adm nistrative rules,

and regul ati ons. . 894

Based on this job classification, guards have at
| east the authority to apprehend as that termis
understood in mlitary law-that is, the power to
take into custody. Hence, guard enpl oyees are no
| ess able than police enployees in dealing with
crimnal offenders. The same authority can be
exerci sed by guard personnel enployed by contractors
so long as the exercise of apprehension authority is

a part of the contract; all personnel involved in
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| aw enf orcenent or security duties are entitled to
use force in the performance of their duties.?®®

A post commander is not authorized to enpl oy
civilian guards and special policenmen for duties
whi ch are not reasonably necessary to the
accompli shnment of the comnmander's m ssion. For
exanpl e, where State authorities request that
civilian enpl oyees be used to seize suspended or
revoked drivers licenses of soldiers, post
commanders should not conply as the request is not
reasonably related to their m ssion.

b. Inspections and searches at mlitary

install ati ons.

(1) Inspections. "The commander has the

i nherent responsibility and power to conduct

i nspections of personnel and property within his

n 896

control. An inspection determ nes and ensures

"the security, mlitary fitness or good order and

7

di sci pline" of an installation.®’ An inspection,

unl i ke a search, is not based on particul arized
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suspicion. The principal type of installation
i nspection is the gate inspection.

Civilians entering an installation should not be
i nspected over their objection but should be denied

8

access to the installation.®® Mlitary personnel

have no choice.®® All persons are subject to exit

° The installation

i nspection over their objection.®
comnmander will issue specific and conplete witten
instructions which detail the times, |ocations, and

met hods of inspections. "

Arny policy requires that:
Al'l persons entering installations nust be

advi sed in advance (by a sign prom nently

di spl ayed, See AR 420-70 and AR 380-20) that

they are liable to search upon entry, while

wi thin the confines of the installation, and

upon departure therefrom Such information nay

al so be printed on a visitor's pass or card.®®?
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(2) Searches. Searches may be conducted when
they are incident to a | awful apprehension, °® when
t here has been a voluntary consent to search, * or

® Federal courts

when based upon probabl e cause. *
have del i neated broad search authority for mlitary
conmmanders in prosecutions of civilians based on
evi dence obtained during installation searches. The
cases, relying on several different theories, are
bottonmed on the principle that mlitary necessity
requires flexibility in the application of the
fourth amendnment to mlitary searches, at | east of
civilians.

I mpli ed consent has been one theory successfully

used. In United States v. Ellis, °°® a naval

i nvestigator asked a civilian whom he apparently
suspected of narcotics trafficking whether he would
consent to a search of his car. When the suspect
hesitated, the agent asked if the car was on the
base under a visitor's pass and whet her the suspect

had read the pass, which provided for search at any
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time. The suspect replied affirmatively to both
guestions. A subsequent search yiel ded marijuana
and |l ed to another productive search el sewhere. The
court sustained the search based on the consent

inferred from acceptance of the vehicle pass:

A base commander may summarily exclude all
civilians fromthe area of his command. G eer
v. Spock, 424 U.S. 828 (1976). It is within
his authority, therefore, also to place
restrictions on the right of access to a base.

Here, subjecting one's person and vehicle to
search upon request was such a proper

restriction.

Gaskanp Stated that he read the pass.
He conplied with its witten requirenment of
di splay on his windshield. H s decision to
enter the base subject to the possibility of a

search can in no way be considered coerced. To

2- 316



the contrary, the consent was know ng and
voluntary and could have | eft Gaskanp with no
reasonabl e expectation of privacy in his

vehi cl e. , 07

Ellis also relied on the theory that the on-base
search was justifiable on the same basis as a border
i nspection. Underlying the result is a paranount
concern with the mlitary m ssion.

8

In United States v. Burrow, °® a warrantl ess

probabl e cause search at Fort Meade was uphel d on
the ground that a search on a mlitary installation,
based on probabl e cause, is reasonable and therefore
| awf ul even though the requirenment of a warrant
based on oath or affirmation is not met. CObserving
that "those who enter upon a mlitary installation,
reservation, surrender sonme of their individual
rights so that mlitary discipline and security may

remain inviolate,"%° the court held that the
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reasonabl eness of intrusions depends on several

factors:

I ncl uded anong these factors are considerations
such as the nature of the mlitary
installation, the conpeting interests of the

i ndi vidual on the one hand and that of the
mlitary on the other, and the specific nature
of the nethod utilized by the commander in so

affecting another's constitutional rights.

910

Burrow concl udes that on a cl osed base,
"civilians are subject to a warrantl ess search
wi t hout consent and even in the absence of probable
cause, "' because the "public or national interest"
out wei ghs individual rights. But, where an
installation is open, "civilians are not subject to
a general warrantless search in those situations not

evidencing a particular need for security,
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di scipline and order or characterized by peculiarly

"912  The conmmander's i nterest

exi gent circunstances.
in mai ntenance of security, order, and discipline at
Fort Meade justified issuing a verbal search

aut hori zati on.

The cases suggest that where particul arized
suspicion leads to an official intrusion, entry on
an installation where posted signs condition entry
on consent to search nakes a search |lawful either on
a border-search theory or on an inplied-consent
t heory. Independent of these bases, the peculiar
nature of the mlitary installation renders searches
of civilians |awful although no other ground nay

support them

c. Crimnal law. State crimnal |aw applies on

ands in which the United States has only a
proprietorial interest, on concurrent jurisdiction
| ands, and | ands under partial jurisdiction to the
extent that there is a reservation of State

authority. Federal crimnal |aw applicable to
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mlitary installations falls into three categories:
crimnal |aws enforceable only in areas of

excl usive or concurrent jurisdiction, crimnal |aws
enf orceabl e on any pl ace under Federal control, and
crimnal |aws enforceable regardless of where the
offense is commtted. Several Federal crinmes, such
as Federal trespass and entry onto restricted areas
are discussed in paragraph 2-15. The ot her
significant crimnal laws affecting the installation
are di scussed here.

Title 18, United States Code, contains a nunber

of of fenses puni shable when commtted in the
"special maritime and territorial jurisdiction of

the United States,"” which includes:

Any | ands reserved or acquired for the use of
the United States, and under the exclusive or
concurrent jurisdiction thereof, or any place
purchased or otherw se acquired by the United

States by consent of the Legislature of the
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State in which the sane shall be, for the
erection of a fort, magazine, arsenal,

dockyard, or other needful building.

“"[Alny place . . . acquired . . . by
consent of the legislature of the State . . . for
a fort . . . or other needful building"

is a place over which the United States has

excl usive jurisdiction, acquired through the
"consent” nethod. Although jurisdiction has been
exerci sed under this statute over an
extraterritorial offense commtted at a United

St at es enbassy, °** this section principally applies
only to offenses commtted donestically on exclusive
or concurrent jurisdiction areas. "Concurrent
jurisdiction" logically refers to concurrent
jurisdiction as to crinmnal |aw, otherw se where the
State has ceded only partial jurisdiction to the

Federal Government by which it can enforce its
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crimnal |laws, the Federal courts would have no
jurisdiction over such offenses.

The courts have uniformy confused |egislative
jurisdiction with Federal control over property,
with the result that courts typically only inquire
whet her the United States has "practical usage and

dom ni on over" the property concerned. "

They al so
freely take judicial notice of territorial
jurisdiction whether or not they understand the

di stinction between control of property and

|l egi sl ative jurisdiction over it.%®

In 1984, the Court of Mlitary Appeals in United

States v. WIlliams®’ declined to take judicial notice

of legislative jurisdiction over Fort Hood, which

8 and was

was the basis for a charge of kidnapping,®
skeptical that even a trial judge at the scene could
find under the Mlitary Rul es of Evidence that the
jurisdictional status of the post was "either (1)

generally known universally, locally or in the area

pertinent to the event or (2) capable of accurate
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and ready determ nation by resort to sources whose
accuracy cannot be reasonably questioned. "%
Apparently concluding that |egislative
jurisdiction is an adjudicative fact, the court held
that at least in a court-martial or a charge based
on the special territorial jurisdiction of the
United States, the fact finder nust independently
have the opportunity to consider whether the offense
was committed within the special territorial
jurisdiction of the United States. Because of the
simlarity between the Mlitary Rules of Evidence
and the Federal Rules of Evidence, the court's
conclusion logically extends to proceedi hgs agai nst
civilians in Federal district courts.
Notwi t hstanding Wllians, the Fifth Circuit held in
1981 that a trial court could take judicial notice
of legislative jurisdiction over Fort Benning as a
"l egislative fact," obviating the need for an
instruction to the jury that it could disregard the

court's finding.%°
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Title 18, United States Code, enunerates the
maj or common | aw crinmes puni shable when commtted in
the special territorial jurisdiction of the United
St ates. !  Conpl ementing the major enumnerat ed

offenses in Title 18 is the Assimlative Crinmes Act:

(a) Whoever within or upon [areas under
excl usive or concurrent jurisdiction] is guilty
of any act or om ssion which, although not made
puni shabl e by any enactment of Congress, woul d
be punishable if committed or omtted within
the jurisdiction of the State, Territory,
Possession, or District in which such place is
situated, by the laws thereof in force at the
time of such act or om ssion, shall be guilty
of a like offense and subject to a |ike

puni shnment .

(b) For purposes of subsection (a) of this

section, that which may or shall be inposed
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t hrough judicial or adm nistrative action under
the law of a State, territory, possession, or
district, for a conviction for operating a

not or vehicle under the influence of a drug or
al cohol, shall be considered to be a punishment
provided by that law. Any limtation on the
right or privilege to operate a notor vehicle

i mposed under this subsection shall apply only
to the special maritinme and territorial

jurisdiction of the United States. %

Section (a) of the Assim |l ative Crines Act adopts
State crimnal |law as Federal crimnal |aw and
provi des a conprehensi ve Federal crimnal code for

mlitary installations:

The overwhel mng majority of offenses
commtted by civilians on areas under the
exclusive crimnal jurisdiction of the United

States are petty m sdeneanors (e.g., traffic
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vi ol ations, drunkenness). Since these are not
defined by Federal statutory |law, and since the
authority to define them by regulations is
limted to a few Federal adm nistrators, their
conm ssion usually can be punished only under
the Assimlative Crinmes Act. The act al so has
been i nvoked to cover a number of serious

of fenses defined by State, but not Federal

| aw 923

Prosecuti ons under the statute are not to enforce
State law, but to enforce Federal crimnal |aw whose

detail s have been adopted from State | aw by

4

reference.® There is some authority that State

conmmon | aw of fenses are assim | ated along with

5

statutory offenses.®® In United States v.

Shar pnack, °° the Supreme Court held that assimlation
of State crimnal |aws as Federal law is not an
unconstitutional delegation of |egislative

authority. Generally, the Assimlative Crinmes Act
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does not adopt procedural |aw, such as statutes of
limtations® or laws relating to sufficiency of
indictments.®® |n 1988, the Act was amended to add
section (b); it authorizes Federal judges to inpose
adm ni strative sanctions under State |aw for
of fenses involving the operation of a nmotor vehicle
under the influence of drugs or al cohol.

The Act operates only where there is no Federa
statute defining a certain offense or providing for
its punishnment or Federal |aw or policy allow ng the

conduct . °%°

Furt hernore, when an offense has been
defi ned and prohi bited by Federal |aw, the
Assimi |l ative Crinmes Act cannot be applied to
redefine and enlarge or narrow the scope of the

Federal offense.®® |n WIllians v. United States®!

the Suprene Court considered a situation where the
State "statutory rape" |aw nade 18 the age of
consent, whereas a Federal statute applying within
the area defined the crime of "carnal know edge" and

made 16 the age of consent. A prosecution under the
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Assim | ative Crinmes Act was instituted on the basis
of defendant's having had intercourse with a female
under 18 but over 16. In holding the Act did not
adopt the provisions of State | aw under the

ci rcumst ances, the Court stated:

We hold that the Assimlative Crinmes Act does
not make the Arizona statute applicable in the
present case because (1) the precise acts upon
whi ch the conviction depends have been made
penal by the |l aws of Congress defining adultery
and (2) the offense known to Arizona as that of
"statutory rape" has been defined and

prohi bited by the Federal Crim nal Code, and is
not to be redefined and enl arged by application
to it of the Assimlative Crimes Act. The Fact
that the definition of this offense as enacted
by Congress results in a narrower scope for the
of fense than that given to it by the State,

does not nmean that the congressional definition
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must give way to the State definition.

The interesting legislative history of the
Assim |l ative Crinmes Act discloses nothing to

i ndicate that, after Congress has once defi ned
a penal offense, it has authorized such
definition to be enlarged by the application to
it of a State's definition of it. It has not
even been suggested that a conflicting State
definition could give a narrower scope to the
of fense than that given to it by Congress. W
believe that, simlarly, a conflicting State
definition does not enlarge the scope of the
of f ense defined by Congress. The Assimlative
Crimes Act has a natural place to fill through
its supplenentation of the Federal Crin nal
Code, without giving it the added effect of
nodi fyi ng or repealing existing provisions of

t he Federal Code. %%
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Some State crimnal |aws cannot be assim | ated
because of some limtation in | anguage or

3 Sonetinmes it is obvious that the State

obj ective. %
| aw cannot be applied. For exanple, a |Iaw making
unl awf ul the defacing of State buildings and
property cannot be assimlated. A |large nunber of
State | aws provide for offenses occurring upon a
"public highway." This nmakes uncertain whether

roads within mlitary reservations are public in

nature and "of" or "in" the State. In United States

v. Kiliz® a Washington State |aw punishing driving
wi thout a license on a "public highway of this
State" was successfully assin|ated on Puget Sound
Naval Shipyard despite the limting statutory

| anguage. The fact that the road was publicly

mai nt ai ned, albeit by the United States, and that

t he "general body" of the people at the shipyard and
sone nenbers of the public had a "general right to
use the roadways, subject to reasonable restrictions

and regul ati ons" brought the shipyard roads under
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"95  Moreover, the

the statutory term "public highway.
court read the intent of the Assimlative Crinmes Act
"to provide the sane protections to those inside a
Federal enclave that a State's crimnal code gives
to those within the jurisdiction of the State" to
underscore its result in the case.*°

Sone State crimnal statutes require inplenmenting
adm ni strative or regulatory action by State
officials to be fully effective. For exanple,
puni shment for running a stop sign or a traffic
i ght may be contingent on the traffic signal's
havi ng been posted by a State agency or official.
The Judge Advocate General has concluded that a
State traffic | aw can be assim | ated even though
traffic signals are erected by a |l ocal commander
rather than a local official designated by statute
on the theory that the posting of the signs is

m nisterial rather than |egislative.®’

Contrariw se,
if a State | aw authorizes a State hi ghway conm ssi on

or other regulatory body to establish traffic
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regul ati ons violation of which would be crimnal,
and the comm ssion establishes an inplenmenting
regul ation, this delegation of |egislative power nay

be suspect . %®

An exanple would be a State | aw

aut horizing an adm nistrative body to fix a speed

l[imt that varies fromthe statutory speed limt.
This distinction between the adoption of

m nisterial acts but not |egislative acts of an

adm ni strative official has not been authoritatively

settled. Support for a broader interpretation is

provided in United States v. Church, ?® where one of

two defendants apprehended at Aberdeen Proving
Ground was charged with speeding. The State statute
provi ded that speed limts be set by the State Roads
Comm ssion or local authorities "having authority to
enact | aws and adopt |ocal police regulations
relating to traffic under the Constitution and | aws
of the State."” The magistrate held that the
installation commander was not a | ocal authority

because of the restrictive | anguage of the statute.
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Nevert hel ess, he refused to dism ss the case
because "the substance and core of the offense .
is that of driving a vehicle . . . at a speed in
excess of authorized maximum limts" and the
requirenent that limts be set by the Conm ssion or
| ocal authorities did "not affect the substantive
definition of the offense or otherw se change the
el ements thereof."” Because setting speed limts
after maki ng an engineering and traffic
i nvestigation constituted "nerely mnisteri al
adm ni strative acts" and the policy of the
Assim |l ative Crines Act "is to afford to people on
Federal enclaves the sanme protection that they woul d
be afforded in the surrounding territory," the
magi strate concl uded that the commander's | ocal
speed limts could be assimlated.*°

When a State statute requiring admnistrative

activity is assimlated, it is split--the penal
conponent of the statute is assimlated and the

adm ni strative conponent is left behind. Where the

2- 333



two conmponents are so interrelated as to nake their
di vi sion inpossible, the question will arise whether
the entire statute nmust be assimlated with the
result that some unwanted State regul ati on of

Federal activity will occur. Recall that under the
Mcd inn doctrine, civil laws requiring ongoing State
adm ni strative and regulatory activity do not

survive a transfer of legislative jurisdiction.* 1In

1944, Okl ahoma argued in Johnson v. Yell ow Cab

Transit Co.%? that the penal provisions of its State

i quor control laws were assimlated on Fort Sil
together with the regulatory provisions so that an
interstate shi pment of |iquor destined for Fort Sil
could be seized. Wthout passing definitely on the
contention, the Suprenme Court noted that "a strong
argunment m ght be made that had Congress intended
such a drastic result, it would have consi dered the

"9 Faced

probl em and used nore express | anguage.
with this kind of problem judge advocates should

adopt one of two positions: either the penal
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conponent of the State statute al one shoul d be
assim | ated because assimlation is consistent with
the intent of the Assimlative Crinmes Act to protect
the installation or no part of the statute can be
assim | at ed.

Al t hough the Assim |l ative Crinmes Act generally is
beneficial to the mlitary installation because it
provi des needed protection for the installation
popul ation, it can al so operate against the
installation's interests because all State crim nal
| aws nmust be assinilated. For exanple, a State
child abuse statute may require nmedical personnel to
report suspected cases of child abuse, naking
mlitary medical personnel crimnally liable for
failing to do so. This kind of statute will be
assim lated on the installation, requiring
installation nedical personnel to nake the required
reports. %

In general, State crimnal |laws contrary to

Federal policies and regul ations cannot be
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assimlated. |Illustrations are provided in Nash v.

Air Term nal Services, Inc.,® and Air Term nal

Services, Inc. v. Rentzel,®® decided in 1949. 1In the

first case, the court held that Virginia segregation
| aws were adopted at WAashington National Airport in
t he absence of any expression of Federal policy on
the subject. Prior to the second decision, the
Civil Aeronautics Authority issued regul ations

prohi biting segregation in Federal airports,
permtting the same court that decided Nash to hold
in Rentzel that the Virginia | aw could no | onger be
assim |l ated. When Federal |aw or policy exists,
there is no need for assimlation and it is
precluded by the ternms of the Act itself. Like the
Mcd i nn doctrine, where subsequently adopted Federa
| aw di spl aces ol der Federal |aw synthesized from
State | aw exi sting when jurisdiction was obtai ned,

t he exi stence of Federal |aw or policy sinply
precludes assimlation. This is not a manifestation

of Federal supremacy.
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To preclude assimlation, regulations nmust be
| awful and in accord with [ arger Federal policy. In
1955, for exanple, the Departnment of Justice
concluded that mlitary regulations purporting to
sanction bingo and simlar ganes were contrary to
Federal policy at the tinme, and therefore would not
preclude assimlation of State ganbling | aws which
woul d require the cessation of on-post ganbling.®
The Judge Advocate General disagreed. Current Arny
policy is a conprom se, essentially precluding
assimlation on exclusive jurisdiction installations
but permtting it on concurrent jurisdiction

install ati ons. %8

Ot herwi se lawful Arny regul ations
will preclude assim |l ation; subordinate regul ations
may not . %4

The Assim lative Crinmes Act only assim | ates

° Where an act is not defined as a

State crines.®
crinme under State law it cannot be assim | ated even
if it is penalized under State law. This is the

case with many State traffic |laws. ' n order to
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protect the installation, noncrimnal State traffic
| aws are independently punishable as a violation of
a reqgulation of the Adm ni strator of General
Services. By statute, the Adm nistrator can make
"needful rules and regulations for the Governnent of
t he Federal property" under his or her control.®?
The Adm ni strator can set reasonabl e penalties for
vi ol ati ons which do not exceed a $50 fine and

i mpri sonment for more than 30 days.®*® The

Adm ni strator's regul ations can be extended to
property under the control of other Government
departnments and over which the Governnment exercises
excl usive or concurrent crimnal jurisdiction.®* The
Adm ni strator has done so for the Departnent of

Def ense, authorizing prosecution of State "vehicul ar
and traffic offenses or infractions that cannot be

assim | ated. "%°

Consequently, "State vehicul ar and
pedestrian traffic laws that are now or may
hereafter be in effect shall be expressly adopted

and made applicable on military installations."%®°
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Thus, when noncrimnal State traffic violations are
comm tted on exclusive or concurrent crim nal
jurisdiction installations, they are prosecuted, not
under the Assimlative Crimes Act, but as a
viol ation of a Governnent regul ation.

The | ast category of crimnal offenses punishable
when committed on mlitary installations are drug
of fenses puni shabl e under the Controll ed Substances
Act. %’ These offenses are not dependent on
| egislative jurisdiction at all. Rather, because
"intrastate incidents of the traffic in controlled
substances . . . (have) a substantial and direct
effect on interstate commerce"” and because it is
"inmpossi ble to distinguish between substances
manuf act ured and distributed intrastate fromthose
manuf actured and distributed interstate,"®® they are
puni shabl e wherever commtted. It is no defense to
a narcotics prosecution that the substance was
| ocal |y manufactured.®® |In addition to prosecution

of drug offenders, the Controlled Substances Act
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permts forfeiture action to be taken agai nst
vehi cl es and ot her equi pnment, which has a connection
with drug trafficking. °

d. Prosecution of offenses in Federal court.

Civilians who commt Federal offenses are subject
only to prosecution in Federal court. Soldiers who
commt an of fense puni shabl e under Federal |aw and
the Uniform Code of Mlitary Justice can be tried
either in Federal court or by court-martial.
Generally, soldiers who commt offenses on mlitary
install ati ons agai nst other soldiers or famly
menbers of mlitary or civilian personnel residing
on the installation will be subject only to trial by
court-martial.®" Other offenses conmitted on
mlitary installations and of fenses off the
installation (except for those conmtted while the
accused is engaged in scheduled mlitary activities
and in which no civilians are involved) are

primarily subject to Federal prosecution.%?
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Where designated by the United States district
court for the judicial district in which an
installation is located, a United States magi strate
may try m sdeneanors and | esser offenses commtted

3 A m sdeneanor

by adults on military installations.®
is an offense for which the maxi mum penalty does not
exceed inprisonment for one year. Installation
commanders can seek to have a nmgi strate designated
to try cases that arise on the mlitary

i nstallation.?®*

Judge advocates and other officers
desi gnated by the commander can prosecute on behal f
of the United States before a magistrate. %°
Trial before a magistrate is voluntary and can

proceed only with the defendant's witten consent. %°

Proceedi ngs can be recorded by a court reporter or
by sound equi prent.®’ The Federal Rules of Crim nal
Procedure apply in trials before a magi strate except
in proceedi ngs concerning petty offenses for which

no sentence of inprisonment will be inposed.®® Trial

of a m sdeneanor proceeds on an indictnment,
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information, or conplaint; in the case of a petty
offense, it may proceed on a citation or a violation

® Local rules of the district court can

notice.
provi de for paynent of a fixed sumin |lieu of
appearing before the magistrate for suitable types

of of fenses. %°

Appeals fromthe magistrate are to
the district court.®?

VWhere a defendant does not consent to trial
before the magistrate in petty offenses, the file is
sent to the clerk of the district court and the
def endant ordered to appear before the district

court.®?

The district court may itself order that a
case be conducted before a district judge rather

t han before the nmagistrate.®?® The United States al so
can nove for the case to be heard in the district
court.®™

5

A juvenil e’ can be tried in a Federal court only

where the United States attorney certifies to the
district court that the State does not have
76

jurisdiction,®® refuses to assume jurisdiction over
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the juvenile, or does not have avail abl e prograns
and servi ces adequate for the needs of the

juvenile.®’

M nor special territorial offenses are
subj ect to prosecution without certification.®® A
juvenile can be tried by a nagistrate for petty

of fenses based on a violation notice or conplaint,

but certification for nonspecial territorial

9

of fenses remains.?® The nmgistrate cannot, however

0

i mpose any term of inprisonment.® |n district

court, a juvenile proceeding is based on an

i nf or mati on. %8

A juvenile can be treated as an adult
either on the juvenile's request or, in the case of
a juvenile who is at |least 15 and charged with a
violent felony carrying a termof inprisonment of at
| east 10 years, by notion of the United States to

"transfer" the case when adult treatnent would be in

the interests of justice.®?
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Chapter 3

Mlitary Assistance to Civil Authorities

Section |

| nt roducti on

3-1. General

Thi s chapter provides informati on and reference
material for the mlitary lawer on mlitary
assistance to civil authorities. It exam nes
applicabl e | egislation, statutes, Arny regulations
(AR), and Departnment of Defense (DOD) and Arny
policies together with the possible |egal
consequences that may arise frommlitary

assi stance. Moreover, the chapter outlines the
broad and varied role today's Arnmy may be cal |l ed

upon to play in the civilian sector.



The United States Constitution requires that the
armed forces be subordinate to civil authorities.
This principle is firmy ingrained in our |egal
system The President, the Secretary of Defense,
and the Secretary of the Arny are all civilians, as
are the nenbers of the legislative branch of the
governnent; they all have authority, conferred by
the Constitution, over the arnmed forces. This
principle of civilian control is closely related to
t hose provisions of the Constitution that, to
prevent a concentration of power, vest the
executive, legislative, and judicial powers of the
United States in the President, the Congress, and
the Suprenme Court, respectively. It is |ikew se
cl osely connected to the schene of governnent that
the Constitution created, a federal union conposed
of sovereign states, in which sovereign powers are
di stri buted anong the central governnent, the

states, and the people.



These principles of civilian control presuppose a
condition of peace and donestic tranquility. [If, on
t he other hand, the civil authorities are powerless
to act or if there is a grave danger during periods
of war, insurrection, donestic unrest, or other
forms of disturbance, whether caused by man or
nature, the Constitution provides the powers
necessary to deal with civil energencies, maintain
| aw and order, and preserve the integrity and
i ndependence of the nation. This grant of
constitutional authority includes the power to cal
upon the armed forces to assist the civil
authorities and the power to entrust to the arned
forces authority to institute tenporary measures of
control over the civilian popul ation should the need

ari se.

3-2. The Arny’'s Role
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Traditionally, arm es have been rai sed and

mai ntai ned to provide for the national defense, but
today's Arny is called upon to performa host of

ot her functions as well. The Arny is involved in
the civilian sector of our country to an extent and
in a manner not seen since World War Il. GCivilian
di sturbances during the |late 1960's and early 1970's
in various parts of the country necessitated the use
of large nunmbers of mlitary personnel to restore
order. Brigades of troops have been airlifted
hundreds of mles to potential trouble areas. The
Arnmy receives nunerous requests fromcivilian | aw
enf orcenent agencies for the tenmporary | oan of
various itenms of mlitary equipment. The Mlitary
Assi stance to Safety and Traffic (MAST) Program
provi des for the use of Arny helicopters and
personnel as nedi cal evacuation teans for victinms of
aut onobi | e and ot her accidents. Arny Expl osive
Ordnance Di sposal (EOD) personnel are often called

upon by civilian police agencies to assist in the
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di sposal of bonbs and ot her expl osive devi ces.
Troops are al so used to provide assistance during
times of natural disaster. During the postal strike
of 1970, the Arny was called upon to furnish
personnel for the operation of post offices in
several cities.

Rendering military assistance to civil
authorities poses unique problens for mlitary
conmanders and their troops. Wat authority does a
mlitary commander have when ordered into a city to
quell a civil disturbance? Does the commander have
authority to order the arrest of those creating the
di sturbances? When may soldiers use force in
carrying out their duties? |Is the use of deadly
force ever justified? What liability may individual
soldiers incur for acts commtted by themin the
performance of their duty? Wen nay a commander
| oan Arny equipnment to civilian | aw enforcenent
agencies? Could a civilian accident victimwho is

medi cal | y evacuated aboard an Arny helicopter
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recover damages fromthe pilot or the United States
if the helicopter crashes due to the pilot's error?
These are some of the questions and problem areas

that will be discussed in the follow ng sections of

this chapter.

3-3. Expl anation of Terns

To facilitate understanding the ternms used in
MIlitary Assistance to Civil Authorities, the
following definitions will apply throughout this
chapter.

a. Civil authorities are those elected and
appoi nted public officials and enpl oyees who
constitute the governments of the 50 states,
District of Colunbia, Commonwealth of Puerto Rico,
U.S. possessions and territories, and political
subdi vi si ons t hereof . %%

b. Civil disturbances are group acts of violence

and di sorders that are prejudicial to public I aw and
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order. The termcivil disturbances includes all
donmestic conditions requiring or likely to require
the use of federal arnmed forces pursuant to the
provi sions of chapter 15, title 10, United States
COde. 984

c. Terrorismis the cal cul ated use of violence
or the threat of violence to attain goals that are
political, religious, or ideological in nature.
This is done through intindation, coercion, or
instilling fear. Terrorisminvolves a crimnal act
that is often symbolic in nature and intended to
i nfluence an audi ence beyond the inmediate victins. %°
A terrorist incident is a formof civil
di st ur bance.

d. Federal property is property owned, |eased,
possessed, or occupi ed by the federal government. %°

e. Federal function is any function, operation,
or action, carried out under the laws of the United

States by any departnment, agency, or instrunmentality



of the United States or by an officer or enployee
t her eof . %%’

f. An objective area is the city or other
geographi cal | ocation where a civil disturbance is
occurring or is anticipated, and where federal arned
forces are, or may be, enployed. %%

g. Mlitary resources include mlitary and
civilian personnel, facilities, equipnment, services,
and supplies under the control of a DOD conponents. %%

h. Insurrection is the act of unlawfully rising
in open resistance agai nst established authority or
government, or to the execution of the laws of a
governnent, and may exist without a state of war.®°

i. Martial law is the exercise of partial or
conplete mlitary control over domestic territory in
time of emergency because of mlitary public
necessity. In the United States, it is usually
aut horized by the President, but nmay be inposed by a
mlitary commander in the interest of public safety.

It is called martial rule.®?
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|- A mpjor disaster is any disaster caused by
fl ood, drought, fire, earthquake, storm hurricane,
or other catastrophe that is serious enough to
war rant di saster assistance by the federal
gover nnent . 2%

k. Acivilian law enforcenent official is an
of ficer or enployee of a civilian agency with
responsibility for enforcenment of the laws within
the jurisdiction of the agency.?

|. A state includes any state of the United
States, the District of Colunbia, Puerto Rico, the
Virgin |Islands, Guam Anerican Sanpa, Northern
Mari anna | sl ands, and the Trust Territory of the
Pacific |slands.®*

m A local governnent includes any county, city,
village, town, district, or other political

subdi vi si on of any state. %°

Section |1
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Mlitary Support to Civilian Law Enforcenment
O ficials

3-4. Use of Mlitary Personne

a. General. Departnment of the Army policy is to
cooperate with civilian | aw enforcenent officials to
t he maxi num ext ent possible consistent with (1) the
needs of national security and mlitary
preparedness, (2) the tradition of limting direct
mlitary involvement in civilian | aw enforcenment
activities, and (3) the requirenents of applicable
996

| aw.

b. The Posse Comitatus Act. The primary

statutory restriction on the participation of
mlitary personnel in civilian | aw enforcenment
activities is the Posse Comtatus Act. The Act
provi des that "[w] hoever, except in cases and under
ci rcunst ances expressly authorized by the
Constitution or Act of Congress, willfully uses any

part of the Arny or the Air Force as a posse



comtatus or otherw se to execute the |aws shall be
fined not nmore than $10, 000 or inprisoned not nore
than two years, or both."®’ The term "posse

com tatus" neans the power of the county and refers
to the authority of the sheriff to call to his aid

t he mal e popul ation of the county above the age of
15 to assist in capturing escaped felons and keepi ng

t he peace. %

The use of the Arny to enforce civil

| aw was not unusual in the history of our nation.
Foll owing the Civil War, federal troops were
regularly used to enforce the Reconstruction Acts.
It was to curb the use of soldiers in such a manner
that | ed Congress to enact the original Posse

Com tatus Act in 1878. The inmmedi ate inpetus to the
Act's passage appears to have been Congress' strong
resentnent of the use of federal troops to guard
voting places in the South during the 1876
presidential election.??®

The proscriptions of the Act apply to the

enforcement of federal, state, or |ocal |aw by



menbers of the Arny or Air Force. The Act makes
unlawful the willful use of "any part of the Arny or

the Air Force, "0

absent constitutional or statutory
authority. Although not expressly applicable to the
Navy and Marine Corps, the prohibitions of the Posse
Com tatus Act have been extended to simlarly
restrict the use of personnel of the Navy and Marine
Corps wi thout proper approval by the Secretary of

1001

Def ense or Secretary of the Navy. These

restrictions on the use of mlitary personnel do not
apply to the followi ng persons. %%

(1) Menbers of a reserve conmponent when not on
active duty or active duty for training.

(2) A nenber of the national guard when not in
federal service.

(3) A civilian enployee of the Departnent of
Defense (DOD). If the civilian enployee is under

the direct command and control of a mlitary

of ficer, assistance will not be provided unless it



woul d |i kewi se be pernmi ssible to use a soldier on
active duty who is in a duty status.

(4) A soldier when off-duty and in a private
capacity. A soldier is not acting in a private
capacity when assi stance to | aw enforcenent
officials is rendered under the direction, control,
or suggestion of DOD authorities.

(5) Menbers of the Coast Guard during
1003

peaceti ne.

c. Possible consequences of a violation of the

Posse Conitatus Act.

(1) Crimnal sanctions. The Posse Comtatus

Act provides that whoever willfully violates its
provisions will be subject to inprisonnment for not
more than two years or a fine of $10,000, or both. %

Since its enactnent, no one has been prosecuted for
violating the Act.

(2) Inability to convict offenders.

(a) Exclusionary rule. Evidence obtained

as a result of a violation of the Posse Comtatus



Act may be rul ed inadm ssible against a defendant in
a crimnal prosecution. The seriousness of the
particul ar violation and the frequency of such
violations within the jurisdiction of the
determ ni ng court appear to be the inportant factors
in connection with whether a court will exclude
evidence in a case. ! The fact alone that the Act
has been viol ated has not been determ native. '
This is quite different fromthe application of the
exclusionary rule in cases involving violations of
the Fourth Amendnent to the Constitution, ! where a
finding that evidence was seized in violation of a
def endant's rights agai nst unreasonabl e search and

seizure will result in its exclusion.

(b) Failure to prove elenent of offense.

Violations of the Posse Comtatus Act by |aw

enf orcenent officials can be raised by a defendant
to defeat a prosecution for an offense that
specifically requires Iawful conduct on the part of

t hose officials.



(3) Civil liability. Soldiers whose

negl i gence causes property damage, injury, or death

are protected against suits for noney danmages by the
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federal Tort Clainms Act and the Driver's Act,
provi ded that they were acting within the scope of

their enploynment at the tinme the damage, injury, or
death occurred. Arny personnel whose conduct

viol ates the Posse Comitatus Act may be consi dered
as not acting within the scope of their

enpl oynent . 1ot

As a result, they may not be entitled
to protection against clains for noney danamges
arising out of such conduct. In such cases, they
woul d be exposed to personal liability for their
actions. The fact alone that the Posse Comtatus
Act has been viol ated has been held not to give rise
1012

to a civil cause of action.

d. Permssible direct assistance. The follow ng

activities involving direct assistance by mlitary
personnel are not prohibited by the Posse Conitatus

Act :



(1) Mlitary purpose doctrine. Actions taken

for the primary purpose of furthering a mlitary or
foreign affairs function of the United States,
regardl ess of incidental benefits to civilian
authorities, do not violate the Posse Conitatus
Act. 2 Sonetinmes referred to as the Mlitary

Pur pose Doctrine, *®* this provision nust be used with
caution, and does not include actions taken for the
primary purpose of aiding civilian | aw enforcenent
officials. It should not be used as a subterfuge to
avoid the restrictions of the Posse Com tatus Act.
Actions under this provision may include the
foll owi ng, depending on the nature of the DOD
interest and the specific action in question:'?®
actions related to enforcement of the Uniform Code
of Mlitary Justice; actions that are likely to
result in adm nistrative proceedi ngs by DOD,
regardl ess of whether there is a related civil or

crim nal proceeding; actions related to the

commander's inherent authority to maintain | aw and



order on a mlitary installation or facility;
protection of classified mlitary information or

equi pment; protection of DOD personnel, DOD

equi pnment, and official guests of DOD; and, other
actions undertaken primarily for mlitary or foreign
affairs purposes.

(2) Jurisdictional limts. The limts on

court-martial jurisdiction should not be confused
with the less restrictive limts on investigatory
jurisdiction. Investigatory jurisdiction is, by
necessity, broader than court-martial jurisdiction
since the existence of court-martial jurisdiction
cannot be ascertained until a full investigation of
the circunstances surrounding the crimnal activity
has been conpleted. 1In this regard, the Menorandum
of Understandi ng (MOU) between the Departnents of
Justice and Defense, dated August 1984, relating to
the investigation and prosecution of certain crines
shoul d be consulted to determne if an investigation

of the offense conplies with the MOU. As |ong as



the mlitary pursues the investigation of an

of fense, not within the DOJ purview, with a view
toward establishing facts to sustain court-marti al
jurisdiction or to pursue a legitimte mlitary
function or purpose, then any incidental

i nvestigative benefit to civilian | aw enforcenent
officials is inmterial. The Posse Comtatus Act
does not prohibit a mlitary investigation in an
area of interest to the mlitary that falls within
the mlitary purpose doctrine, notw thstandi ng an
ultimate lack of court-martial jurisdiction.

(3) Sovereign authority. Actions taken under

the inherent right of the United States Government,
a sovereign national entity under the Constitution,
to ensure the preservation of public order and the
carrying out of governnental operations within its
territorial limts, by force if necessary, do not
violate the Posse Comtatus Act. This authority is
reserved for unusual circunstances and shoul d

properly be exercised in only two circumstances: *°®



(a) Energency. Pronpt and vigorous federal
action, including use of mlitary forces, is
aut horized to prevent the loss of life or wanton
destruction of property and to restore governnent al
functioning and public order. These actions will be
t aken when sudden and unexpected civil disturbances,
di sasters, or calanties seriously endanger life and
property and di srupt normal governnmental functions
so nmuch that duly constituted | ocal authorities are
unable to control the situation

(b) Protection of federal property and

functions. Federal action, including the use of
mlitary forces, is authorized to protect federal
property and functions when the need for protection
exi sts and duly constituted |ocal authorities are
unabl e or decline to provide adequate protection.

(4) Statutory authority. Actions taken under

express statutory authority to assist civilian

officials in execution of the | aws do not violate

1017

t he Posse Comitatus Act. Al t hough there are no



express constitutional exceptions to the Posse

Com tatus Act, there are a nunmber of federal |aws
which permt direct mlitary participation in
civilian |l aw enforcement. These include statutes
aut horizing the use of mlitary personnel in
training and providing expert advice to civilian | aw

1018

enf orcenent officials; in operating and

mai nt ai ni ng equi pnent used for nonitoring and

conmuni cating the novenment of air and sea traffic at

the request of certain federal civilian officials;?*®

and in civil disturbance operations.®

e. Prohibited direct assistance. The use of

mlitary personnel as a posse comtatus or otherw se
to execute the |aws prohibits the followi ng fornms of
di rect assistance: **

(1) Interdiction of a vehicle, vessel,
aircraft, or other simlar activity.

(2) Search or seizure.

(3) Arrest, stop and frisk, or simlar

activity.



(4) Use of mlitary personnel for surveillance
or pursuit of individuals, or as informants,
undercover agents, investigators, or interrogators.

f. Permssible indirect assistance. The

following fornms of indirect assistance activities
are not restricted by the Posse Comitatus Act: %%
(1) Transfer of information acquired in the
normal course of mlitary operations.
(2) O her actions approved by Headquarters,
Departnment of the Army (HQDA), that do not subject
civilians to the exercise of mlitary power that is

regul atory, proscriptive, or conmpulsory in nature.

g. Approval authority. Requests by civilian |aw

enf orcenent officials for use of Arny personnel nust
be forwarded through conmand channels to the
appropriate approval authority. '

(1) Approval authorities for the use of Arny

personnel in civil disturbances are specified in AR

500- 50.



(2) Requests for the assignnment of Arny
personnel to provide assistance to civilian |aw
enforcenent officials nust be forwarded to HQDA
(DAMO- ODS) for disposition, as specified in AR 500-
51. Requests required to be submtted to the
approval authority for disposition include those in

whi ch subordi nate authorities recommend deni al .

3-5. Use of Collected Information, Mlitary

Equi pment, and Facilities

a. General. The Posse Comtatus Act is a
general prohibition against the use of mlitary
personnel in the enforcenent of federal, state, or
local law. It does not affect the legality of
assisting civilian officials by providing them
information collected in the normal course of
mlitary activities, loan of mlitary equi pment, and

the use of mlitary installations and facilities.



b. Collected information. Arny organizations

are encouraged to furnish information collected in
the normal course of mlitary operations to the
civilian | aw enforcenment agency having jurisdiction
over the violation of federal, state, or local |aw
to which such information is reasonably rel evant. '
The rel ease of such information is controlled by

t he provisions of AR 500-51 and the authorities
cited therein.

Mlitary training and operati ons may be pl anned
and executed in a way that is conpatible with the
needs of civilian | aw enforcenent officials for
i nformati on when the collection of information is an
i ncidental aspect of training performed for a
mlitary purpose. This would not, however, permt
pl anning or creating mssions or training for the
primary purpose of aiding civilian | aw enforcenent
officials. It would also not permt conducting

training or mssions for the purpose of routinely

collecting informati on about U.S. citizens.



c. Equipnent and facilities. Arny equipnent,

installation facilities, and research facilities may
be properly nade available to federal, state, or
| ocal civilian |l aw enforcenent officials for |aw
enf orcenent purposes provided that:
(1) Such assistance does not adversely affect

1025

national security or mlitary preparedness; and

(2) The appropriate approval authority has
1026

granted the request for assistance.

d. Approval authority.

(1) Requests for the follow ng nust be
processed under the Arny Regul ati ons i ndi cat ed:
Mlitary assistance in the event of civil
di sturbance (AR 500-50); disaster relief (AR 500-
60); expl osive ordnance support (AR 75-15); and
support to the United States Secret Service (AR 1-
4) .

(2) Requests for equi pment not connected with
civil disturbance, disaster relief, or support to

the Secret Service should be processed as foll ows:



(a) Requests for the follow ng nmust be
forwarded fromthe major Army command to HQDA ( DALO-
SMS): arms, anmmunition, conmbat and tactical vehicles
and vessels, aircraft, other equipnent in excess of
60 days, and special equi pment requiring DOD
approval . %%

(b) Requests for equipnment other than arns,
anmmuni ti on, conbat and tactical vehicles and
vessels, and aircraft my be approved by the
installation commander if the requested duration of
the loan or |ease is 60 days or |ess. 0%

(c) Requests for the use of installation or
research facilities nmust be forwarded fromthe major
Arny conmand to HQDA (DAMO-ODS) for approval . %

(d) Requests for Arny intelligence
conponents to provide assistance will be forwarded

fromthe major Arnmy command to HQDA (DAM -Cl) for

di sposition in accordance with AR 381-10. %%

3-6. Rei mbur senment



a. General. In general, reinbursenent is
requi red when equi pnment or services are provided to
agenci es outside DOD. Certain civilian |aw
enf orcenent agencies may be required to provide the
supporting installation with a fund advance based on
the estimated cost of equi pnment and services.
Speci fic costing and accounti ng gui dance is provided
by AR 500-51. %

b. Equi pnent | oans to federal agencies.

Equi pment provided to other federal agencies, such
as the Custonms Service, Border Patrol, and federal
Bureau of Investigation, may be | oaned in accordance

with the Econony Act. 0%

Speci fic gui dance on

rei mbursenent for the | oan of equipnment or supplies
is provided in AR 700-131. All increnmental costs
associ ated with the | oan, such as packing, crating,
and transportation, nust be reinbursed by the

1033

borr ower.

c. Leasing of equipnent to non-federal agencies.

Primary authority for making equi pnment available to
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non-federal agencies is the Leasing Statute.
addition to incremental costs, non-federal
activities are required to pay rental fees for the
use of Arny equi pnent; appropriate charges should be

made pursuant to AR 37-60.

d. Tel ecommuni cations services. Reinbursenment

for tel ecommuni cati ons services should be in
accordance with AR 105-23 and AR 37-61
e. \Wivers.

(1) Approval authority. \When reinbursenent is

not required by law for a particular form of

assi stance, a request for a waiver of reinbursenment
may be granted. All requests for waivers nust be
submtted to HQDA (DALO SMs or DAMO- ODS, as
appropriate). The Assistant Secretary of Defense
(Manpower, Reserve Affairs, and Logistics) is the
approval authority to waive reinbursenment.

(2) Conditions for approval. A request for

wai ver may be granted in the foll ow ng

ci rcunst ances: 19%°



(a) \When assistance pursuant to AR 500-51
is provided as an incidental aspect of an activity
that is conducted for a mlitary purpose.

(b) \When assistance pursuant to AR 500-51
i nvol ves the use of Arny personnel in an activity
that provides the Arnmy with training or operational
benefits substantially equivalent to the benefit of
Army training or operations.

(c) \When reinbursenent is not otherw se
required by | aw.

(d) \When a waiver of reinbursenent is
determ ned not to have an adverse inpact on mlitary
pr epar edness.

(3) Evaluation factors. HQDA (DAMO ODS) wi |

take the followi ng factors into considerati on when
eval uating requests for waivers of reinbursenment:
(a) Budgetary resources available to
civilian | aw enforcenment agenci es.
(b) Past practices with respect to simlar

types of assi stance.



Section |11

Use of MIlitary Forces in Civil Disturbances

3-7. General

Under the Constitution and |aws of the United
States, the protection of |life and property and the
mai nt enance of |aw and order within the territorial
jurisdiction of any state are the primary
responsibility of |ocal and state governnents, and
the authority to enforce the laws is vested in the
authorities of those governments. Generally,
federal arnmed forces are enployed after state and

| ocal authorities have utilized all of their own
forces that are reasonably avail abl e and are unabl e
to control the situation, or when the situation is
beyond the capabilities of state or |ocal
authorities. Federal forces nay al so be enpl oyed

when there is a lawful basis to do so and state and



| ocal authorities will not take appropriate action.

Enpl oynment of Arnmy personnel in civil disturbance
operations may take place only under the provision
of AR 500-50 and when the Secretary of the Arny has
so ordered, except in cases of enmergency as

di scussed in paragraph 3-9b.

3-8. Civil Disturbance

Chapter 15 of title 10, United States Code, titled

| nsurrection, contains statutes that permt the

comm tment of federal forces to restore order in
conditions of civil disturbance, including
terrorism These statutes are exceptions to the
proscriptions of the Posse Com tatus Act.

a. State requests for aid. Basic DOD policy is

that the primary responsibility for maintaining | aw
and order lies with the state and | ocal governnents

1036

and their |aw enforcenment agenci es. However,

where the state and | ocal authorities have fully

3-30



utilized their own resources w thout being able to
control a civil disturbance, procedures do exi st

whereby federal mlitary assistance nmay be obtai ned.

Article IV, Section 4, of the United States
Constitution guarantees every state a republican
form of governnent and requires the United States to
protect them against invasion and donestic

vi ol ence. 19%

Pursuant thereto, Congress has enacted
| egi slation providing that the President may, upon
request of a state legislature, or its governor if
the | egislature cannot be convened, "use such of the
arnmed forces, as he considers necessary to suppress
the insurrection. "%

A formal request by a state for the assistance of
federal armed forces nust originate with the
| egi sl ature of the state concerned, or with the
governor if the |egislature cannot be convened, and

shoul d be made directly to the President. The

Attorney General of the United States has been
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desi gnated by the President to receive and
coordinate prelimnary requests fromstates for

1039 ghoul d such an

federal mlitary assistance.
application, either formal or prelimnary, be
presented to a | ocal conmander, that conmander must
informthe person making the application to address
the request to the Attorney General. The comrander
must also imediately informthe Chief of Staff of
the Arnmy of the request and all known material facts
1040

pertaining thereto.

b. Enforcenent of federal authority. Pursuant

to Article Il, section 3, of the Constitution, it is
the duty of the President to see that the | aws of
the United States are faithfully executed.
Congress has inplenmented this provision by providing
t hat whenever the President considers that unl awf ul
obstructions, conbinations, or assenbl ages, or

rebel lion against the authority of the United States

make it inpracticable to enforce the |aws of the

United States in any state or territory by the
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ordi nary course of judicial proceedings, the
President may utilize such federal arnmed forces
deenmed necessary to enforce those laws, or to
1042

suppress the rebellion.

c. Protection of constitutional rights. The

Fourteenth Amendnent to the Constitution forbids any
state to deny equal protection of the laws to any

person within its jurisdiction. %

Congress has

i npl emented this provision by providing that
whenever insurrection, civil violence, unlawful
conbi nati ons, or conspiracies in any state so
oppose, obstruct, or hinder the execution of the
| aws of the state and of the United States, as to
deprive any of the population of that state of
rights, privileges, and imunities named in the
Constitution and secured by |aws, and the
authorities of that state are unable, fail, or
refuse to provide such protection, it will be deened

a denial by that state of the equal protection of

the laws. Thereupon it becones the duty of the
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President to take such neasures, by intervention
with federal arnmed forces, or by other neans, deened
1044

necessary, to suppress such disturbances.

d. Procedures. Whenever the President considers

it necessary to use the National Guard or federal
arnmed forces under the authority of the intervention
statutes di scussed above, the President nust

i mmedi ately issue a proclamation ordering the
insurgents to disperse and retire peaceably to their

abodes within a limted tinme. %

If the proclamation
is not obeyed, an executive order is then issued
directing the Secretary of Defense to enpl oy such
Nati onal Guard or federal troops as are necessary to
restore law and order. No enploynent orders will be
i ssued by the Departnment of the Arny until this is
acconplished and the President directs the Secretary
of Defense to take the necessary action.!® This
does not, however, preclude the alerting of forces

and, if necessary, the prepositioning of

predesi gnated forces at the direction of the
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Secretary of the Arny as Executive Agent for DOD in

civil disturbance operations. ™

3-9. Nonstatutory Authority

a. Protection of federal property and functions.

The rights of the United States to protect federal
property or functions by intervention with federal
mlitary forces is an accepted principle of our
government. The right extends to all federal
property and functions wherever |located. This form
of intervention is warranted, however, only where
the need for protection exists and | ocal civil
authorities cannot or will not give adequate

prot ection. 1048

To maintain |aw and order and protect
his installation and the activities thereon, the
conmander may take such actions as are reasonably

necessary and | awful . %%

Such actions may include
ejection from or denial of access to, the

install ation of individuals who threaten a civil

3-35



di sturbance upon or directed against the
installation or its activities. ™

b. Energency. COccasions may arise that call for
a mlitary response under circunstances where there
is notimto wait for instructions from higher
headquarters. |In cases of sudden and unexpected
i nvasions or civil disturbance, including civil
di sturbances incident to earthquake, fire, flood, or
ot her public calamty endangering life or federal
property or disrupting federal functions or the
normal processes of government, or other equival ent
emergency so inmnent as to make it dangerous to
await instructions fromthe Departnent of the Arny,
an officer of the active Arny in conmand of troops
may take necessary | aw enforcenment activities before

the recei pt of instructions. %!

The best exanpl e of
use of federal mlitary forces during energency
conditions occurred during the San Francisco

eart hquake of 1906. The commandi ng general of the

Presidi o of San Franci sco awoke during the
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eart hquake and was unable to communicate with his
hi gher headquarters or the | ocal nunicipal
authorities because all avail abl e neans of

comruni cati on had been destroyed. Seizing the
initiative, he dispatched his avail able troops to
aid the civilian authorities of the city in
perform ng essential police and fire fighting

m ssions, thereby enabling the city authorities to
mai ntain law and order. In view of the availability
of rapid communications capabilities today, it is
unlikely that action under this authority woul d be
appropri ate.

c. Mrtial law. It is unlikely that situations

requiring the enploynent of federal armed forces
during civil disturbance operations will necessitate
the declaration of martial |law. \When such forces
are enployed in the event of civil disturbances,
their proper role is to support, not supplant, civil
authority. Martial |aw depends for its

justification upon public necessity. Necessity
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gives rise to its inposition; necessity justifies
its exercise; and necessity limts its duration.
The extent of the mlitary force used and the | egal
propriety of the neasures taken, consequently, wll
depend upon the actual threat to order and public
safety that exists at the time. |In npst instances,
the decision to inpose martial |law is made by the
President, who normally announces the decision by a
procl amation that usually contains instructions
concerning the exercise of martial |aw and any
l[imtations thereon. Nevertheless, the decision to
i npose martial |aw may be made by the [ ocal
conmander on the spot, if the circunstances denmand
i mredi ate action and tinme and avail abl e

conmmuni cations facilities do not permt obtaining
prior approval from higher authority. Whether or
not a proclamation of martial |aw exists, it is

i ncunmbent upon conmanders concerned to wei gh every
proposed action against the threat to public order

and safety so that the necessity for martial lawis
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accurately determ ned. Except in the limted

ci rcunmstances nentioned in paragraph 3-9b, above,
when conditions requiring the inposition of marti al
|aw arise, the mlitary commander at the scene nust
informthe Arny Chief of Staff, and await
instructions. When federal troops have been

enpl oyed in an objective area in a martial |aw
situation, the popul ation of the affected area nust
be informed of the rules of conduct and other
restrictive neasures the mlitary is authorized to
enforce. These normally will be announced by

procl amati on or order and will be given the w dest
possi bl e publicity by all avail able nmedia. Federal
troops ordinarily will exercise police powers
previously inoperative in the affected area, restore
and mai ntain order, ensure the essential nechanics
of distribution, transportation, and comuni cati ons,

and initiate necessary relief measures. '%?
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3-10. Responsibilities in Civil Disturbance

Activities

a. Attorney General. The Attorney General of

the United States has been designated the chief
civilian officer in charge of coordinating al
federal governnental activities relating to civil
di sturbances, to include acts of donestic

terrorism 0%

Formal requests fromthe states for
aid in accordance with section 331, title 10, United
States Code, will be nmade to the President who wil |

1054 \wWhen a ci vil

determ ne what action will be taken.
di sturbance is immnent or in progress, and it
appears that federal assistance may be required, the
Department of Justice nay send a representative to
that area to assess the situation and nake
appropriate recomendati ons. This representative is

desi gnated as the Senior Representative of the

Attorney General (SRAG and is the coordinator of
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all federal activities in the objective area

including liaison with local civil authorities.®

b. Secretary of the Arny. The Secretary of the

Arnmy is the Executive Agent of the Departnment of
Defense (DOD) in all matters pertaining to the

pl anning for, and the deploynent and enpl oynment of,
mlitary resources in the event of civil

di st ur bances. °°

The responsibilities of the
Secretary of the Arny as DOD Executive Agent are
detailed in DOD Directive 3025.12.

c. Chief of Staff, U.S. Arny. The Chief of

Staff of the Arny exercises, through the designated
task force commander, direction of federal forces
enpl oyed in civil disturbance operations. The Chief
of Staff also inforns the Secretary of the Arny of
any unusual resource requirenments and ot her
significant devel opnents in connection with civil
1057

di stur bance operations and pl anni ng.

d. Director of MIlitary Support. The Director

of MIlitary Support (DOMS), the action agent for the
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DOD Executive Agent, plans for, coordinates, and
directs the enploynent of all designated federal
mlitary resources for the DOD Executive Agent in
civil disturbance operations and serves as the point
of contact for DOD in such matters. DOD conmponents
havi ng cogni zance over mlitary resources are
responsi bl e for supporting the DOD Executive Agent

t hrough the DOMS in matters pertaining to civil

di sturbances. ®® The Office of the Director of
MIlitary Support is an activity within the Ofice of
t he Deputy Chief of Staff for Operations and Pl ans,
U.S.  Arny. %

e. Personal Liaison Oficer, Chief of Staff,

Army (PLOCSA). The Chief of Staff of the Arny, as

t he commander of all federal arned forces depl oyed
to a civil disturbance objective area, will normally
appoint a personal |iaison officer to go to the area
of the disturbance for the period of tinme necessary
to restore |law and order. The PLOCSA, a genera

officer, is briefed by and is responsive to the
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DOVMS, who acts for the Chief of Staff in this
regard. The PLOCSA effects close coordination with
t he SRAG and establishes and maintains l[iaison with
responsi bl e nunici pal, state, and DOD officials.
Upon receipt of information fromthe PLOCSA, the
DOMS will informthe Chief of Staff of existing
conditions within the area of the civil disturbance.
In addition, the PLOCSA will assist and advise the
desi gnated task force conmander, as required.

f. Departnment of the Arny Liaison Team The

Department of the Army Liaison Team (DALT) serves as
the staff of the PLOCSA and is responsive to the
PLOCSA's direction. The DALT is conprised of a team
chief and representatives of Deputy Chief of Staff
for Personnel, Deputy Chief of Staff for Logistics,
Assi stant Chief of Staff of Intelligence, Deputy

Chi ef of Staff for Operations and Pl ans, The Judge
Advocat e General, Surgeon General, and Chief of

| nf or mat i on. 1!
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g. Mlitary task force commander. The mlitary

task force commander is the duly designated mlitary
conmander at the civil disturbance objective area.
The mlitary task force commander takes action to

t he extent necessary to acconplish the mssion. In
t he acconpl i shnent of the m ssion, reasonable
necessity is the neasure of authority, subject to
instructions received from superiors. The task
force commander will cooperate with and assist, to
the fullest extent possible, the Governor and other
state and |l ocal officials and forces, unless or

until such cooperation interferes with the
accompl i shment of the m ssion. Even though the task
force commander may direct subordinate el enents of
the command to assi st designated civil authorities
or police officials, mlitary personnel will not be
pl aced under the command of any |local or state civil
official, officer of the state defense forces, or

of ficer of the National Guard not in federal

1062

service. Thi s requi rement does not preclude the
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establishment of joint patrols and jointly manned

fixed posts. %%

h. Local commander. |In the event an application

for aid fromstate authorities based on section 331,
title 10, United States Code, is presented to a

| ocal commander, that commander will request the
person nmaking the application to transnmt the
request to the Attorney General. The conmmander wil |
also informthe Chief of Staff of the Arnmy of the
fact of the request by the npbst expeditious neans
and include in such report a statenment of al
material facts known in accordance with Arny

Regul ati on 500-50. %%

3-11. Civil Disturbance Legal Problens

a. Application of force. The primary rule

governing the actions of federal mlitary forces in
assisting state and | ocal authorities in restoring

| aw and order is that the mlitary commander nust at
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all times use only the mnimumforce required to

acconpl i sh his mssion.

(1) Use of nondeadly force. Commanders are

aut hori zed to use nondeadly force for the follow ng
pur poses:

(a) To control the disturbance.

(b) To prevent crines.

(c) To apprehend or detain persons who have
commtted crines. The degree of force used nust be
no greater than that reasonably necessary under the
1066

ci rcumst ances.

(2) Use of deadly force. The use of deadly

force is authorized only where all three of the
follow ng circunstances are present:

(a) Lesser neans have been exhausted or are
unavail abl e, and

(b) The risk of death or serious bodily
harm to innocent persons is not significantly

increased by its use, and
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(c) The purpose of its use is one or nore
of the follow ng:

1. Self-defense to avoid death or
serious bodily harm

2. Prevention of a crime that involves a
substantial risk of death or serious bodily harm
(eg., to prevent sniping).

3. Prevention of the destruction of
public utilities or simlar property vital to public
health or safety as determ ned by the task force
commander .

4. Detention or prevention of the escape
of persons who, during the detention or in the act
of escaping, present a clear threat of loss of life
or serious bodily injury.

Army Field Manual 19-15 contains further detailed
policies and rules concerning the issuance and

control of live ammunition, control over and firing

of weapons, delegation of authority to authorize the
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use of deadly force, selection of tactics and
techni ques, and the options for arm ng troops.

b. Arrest and detention of civilians. There is

no express statutory authority for mlitary
personnel to arrest civilians nmerely because they
are performng their duties in inplenmentation of the
federal intervention statutes. Nevertheless, when
acting under orders to quell civil disturbances, the
authority of nembers of the federal armed forces

i ncludes the power of detention, which is considered
to flow either fromthe power to arrest of the | ocal
| aw enf orcenment officers who are being assisted or
fromthe inherent nature of the soldier's duty.

What ever the authority of the federal arnmed forces
in this type of situation, they should not detain
civilians when there are local or state |aw
enforcenment officers or civilian federal |aw

enf orcenent officers (such as FBI agents) present

and capable of performing this function. '
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VWhen nenbers of the federal armed forces do take
civilians into custody, the detainees nust be turned
over to civil authorities as soon as possible. Arny
personnel are prohibited from operating tenporary
confinement/detention facilities unless |ocal
facilities under the control of city, county, and
state governnments and the U. S. Departnment of Justice
cannot acconmodate the nunber of persons
apprehended. Even under these circunstances, prior
approval of the Chief of Staff, US. Arny, is
required. *°°°

c. Search and seizure. Searches made w t hout

warrant, other than those incident to | awful
apprehension or arrest, nust have sone basis in
need, such as dealing with a sniper, and may not be
conducted when there is no i nmedi ate danger of

vi ol ence. \When faced with an apparent need to
conduct a search w thout a warrant, the commander
must make an i ndependent determ nation of the need

for immediate action ("mlitary necessity") and not
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commt federal troops to such activity solely on the

say of civilian officials.?®

d. Billeting of troops. The acquisition of |and

and/or buildings for use in storing equi pment and
billeting and feeding troops when they are given
breaks in street duty is another problemthat the
mlitary conmander and the commander's judge
advocate are likely to face during the civil

di sturbance situation. The preferred choice of
facilities, of course, would be nearby mlitary
facilities or other federally-owned property. |If
t hese are not available, consent to use state or
muni ci pal l y-owned facilities should be sought from
t he appropriate governnental body. "

e. Interference with federal officers. The

Civil Obedience Act of 1968'"% makes it a federal
of fense to obstruct, inpede, or interfere with any
firefighter or |aw enforcenent officer engaged in
t he performance of his or her official duties.

| ncluded within the definition of | aw enforcenment
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of ficers are nenbers of the federal arnmed forces and
state National Guard who are actively engaged in

controlling civil disorders.

3-12. End of Comm tnment of Forces

The use of federal mlitary forces for civil

di sturbance operations should cease as soon as the
necessity for them ends and the normal civil
processes can be restored. Determ nations of the
end of the necessity will be nade by the Depart ment
of the Arny after coordination with the Departnent
of Justice. The mlitary commander will submt his
recommendations directly to HQDA (DACS- MSO-W in

accordance with the requirenents of AR 500-50. "3

Section IV Mlitary Assistance in Civil Disasters

and Energenci es

3-13. Donestic Disaster Reli ef
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a. Authority. The Disaster Relief Act of 1974,

as anended, 17

is the basic authority for providing
federal aid to state and | ocal governnents in cases
of mmjor disasters. It has been inplenmented within
DOD and the Departnment of the Arnmy by DOD Directive
3025.1 and AR 500-60, respectively.

b. Policy and responsibilities. DOD policy is

that responsibility for disaster relief is mainly
that of the individual, famlies, private industry,

| ocal and state governnments, the Anerican Nati onal
Red Cross (ANRC), and federal agencies designated by
1075

statute.

(1) Federal Energency Managenent Agency

(FEMA) .  FEMA directs and coordinates federa
energency or nmajor disaster relief inon behalf of
the President. \When the President declares an
energency or major disaster pursuant to the Disaster
Rel i ef Act of 1974, as anended, '°"° the FEMA Director
or Regional Director may direct any federal agency

to assist state and | ocal governments. ™"
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(2) Secretary of the Arny. The Secretary of

the Arny is designated as the DOD Executive Agent
for mlitary support in Presidentially declared

maj or di sasters and enmergencies within the United
States and any ot her disasters and emergenci es when
directed by the Secretary of Defense.'®

(3) Director of Mlitary Support (DOMS). The

DOMS acts for the DOD Executive Agent (the Secretary
of the Arny). The DOMS is charged with devel opi ng
procedures for and nmonitoring the enploynment of DOD
1079

resources in disaster relief.

(4) Commander, Forces Command (FORSCOM) . The

CG, FORSCOM has been del egated the authority of the
Secretary of the Arny as DOD Executive Agent for the
conduct of disaster relief in the continental United
States (CONUS). CG, FORSCOV, nmay task DOD
conponents for resources for disaster relief within
the 48 contiguous states and the District of

Col unbi a. 108
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(5) Commanders, unified commands. The

Secretary of the Arny has del egated the authority
for the conduct of disaster relief operations
outside the CONUS to the commanders of the
appropriate unified commands in whose area the

1081

di saster or energency occurs.

(6) CONUS Arny conmanders. CONUS Arny

commanders are responsible for planning for and
conducting disaster relief operations in their areas
of responsibility. They will appoint a DOD mlitary
representative (O-6 or above) as Disaster Control

Of ficer. 08

(7) Disaster Control Oficer (DCO. The DCO,

who i s appointed by the cogni zant CONUS Arny
Commander, will be the single point of contact for

t he Federal Coordinating Ofice (FCO during each
decl ared enmergency or disaster. Consideration
shoul d be given to appointing the U. S. Arny Corps of

Engi neers District Engineer as the DCO. The DCO
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coordi nates all FEMA m ssion assignnents for

mlitary assistance. %

(8) MACOM commanders. MACOM commanders wil

support disaster relief as required by CG FORSCOMV
or appropriate unified comnmander. They will take
action during any local inmnent serious situation,
as discussed in paragraph 3-13c, reporting such
action concurrently to HQDA and the proper CONUS
Army commander. MACOM commanders will al so provide
resources for disaster relief on request. These
resources will be under the operational control of
the mlitary commander in charge of relief

1084

oper ati ons.

(9) Arny commanders. Arny commanders w ||

conduct disaster relief operations during
enmergenci es, as discussed in paragraph 3-13c, and
1085

when directed by higher authority.

(10) Commandi ng General, U S. Arny Health

Servi ces Command, and Conmmandi ng General, U.S. Arny

Corps of Engineers. The responsibilities of the
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Commandi ng General, U S. Arny Health Services
Command, *®*® and the Conmandi ng General, U.S. Arny
0. 1087

Cor ps of Engi neers are addressed in AR 500-6

(11) Arny National Guard. When not in active

federal service, Arnmy National Guard (ARNG forces
will remain under the control of the state governor
and normally will be assigned m ssions through their
chain of command. Wth the concurrence of the
governor, however, they nmay accept nissions fromthe
CONUS Arnmy commander on a reinbursable basis. Units
may take federally owned ARNG equi pnment with them
1088

when ordered into disaster relief areas.

(12) Arny Reserve units and individuals. Arny

Reserve (USAR) units or individuals may perform
di saster relief operations when ordered to active
duty after the President has declared a national
energency, when ordered by the Department of the
Armmy as annual training, and when approved by CG
FORSCOM in a voluntary active duty for training

(ADT) status. USAR commander may approve voluntary
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USAR participation during i nm nent serious

condi tions, as discussed in paragraph 3-13c, in a

nondrill, nonpay status. %

c. |Inmmnent serious energency. Arny conmanders

are responsi bl e for conducting disaster relief
operations when directed by higher authority. Under
certain emergency circunstances, however, they may
conduct disaster relief operations w thout such
prior direction by higher authority. Wen a serious
enmergency or disaster is so inmnent that waiting
for instructions from higher authority woul d
preclude effective response, a mlitary commander
may do what is required and justified to save |ives,
prevent imredi ate human suffering, or |essen nmgjor
property danmage or destruction. In such a case, the
commander will report the action taken to higher
authority as soon as possible. \Where continued
support will be necessary or is beyond the ability
of the commander to sustain, the commander wil |l

request guidance from higher authority. In
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energency situations as just described, the
commander will not delay or deny support pending
recei pt of a reinmbursenment conmtnment fromthe
1090

request or.

d. Posse Comtatus Act. The Posse Comtatus

Act ' makes it unlawful for anyone to willfully use
any part of the Arnmy or the Air Force as a posse
comtatus or otherw se to execute the |aws, unless
such use is expressly authorized by the Constitution
or federal statute. This |aw does not prohibit the
mlitary services fromrendering humanitarian
service or assistance in disaster situations,
provi di ng energency nedi cal care and treatnment for
civilians, or providing assistance in deactivating
and destroying explosives found within civilian
communities. Mlitary commnders, however, mnust
ensure that DOD mlitary and civilian personnel
taking part in disaster relief do not enforce or
execute civil federal, state, or local law in

vi ol ati on of the Posse Conitatus Act. See section
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Il of this chapter for a detailed discussion of the
subject of mlitary assistance to civilian |aw
enforcenment officials.

e. Funding and reinbursenent. Funds for

di saster relief are not progranmmed in the Arny's
nor mal budget, nor are fund reserves held for

di saster relief. 109

When the costs of Arny

assi stance in a mmajor disaster or energency are over
normal operating expenses, a request for

rei mbursenent nust be nade to FEMA. W thin 90 days
after conpletion of the Arny's task, a final
accounting of all costs incurred nust be

subm tted. 109

Requests for repaynment must identify
and segregate personal services, travel and per
diem and all other expenses, including energency
aid furnished at the request of a FEMA Regi onal

Di rector before a major disaster or energency is

decl ared. The special funding and accounting

procedures applying to disaster relief are set out
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in AR 500-60, Chapter 5. Procedures for accounting

for use of Army resources are in AR 37-108.

3-14. Foreign Disaster Relief

a. General. The Departnment of State Agency for
I nt ernati onal Devel opment (AID) is primarily
responsi bl e for deciding when and to what extent the
United States will provide disaster aid to foreign
1094

countries or international organizations.

b. DOD participation. DOD takes part in foreign

di saster relief only on request for assistance and
al l ocation of funds fromthe Departnent of State.
This does not preclude a nmilitary conmander at the
scene of a foreign disaster fromresponding to an
i mm nent serious condition, as discussed in
paragraph 3-1c. The commander nust report at once
the action taken and request further guidance

through military comnmand channel s. '%°

c. Authority.
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(1) Wthin the Ofice of the Secretary of
Def ense (OSD), the Assistant Secretary of Defense
(I'nternational Security Affairs) (ASD) (| SA) nakes
t he basic decision of DOD responses to Departnent of
State requests for foreign disaster relief.?%

(2) The unified and specified conmands take
part in disaster relief as directed by the Joint
Chiefs of Staff (JSC).'

(3) Arny commanders take part in foreign
di saster relief as requested by ASD (I SA), the JCS,
or the unified and specified commnders. Oversea
commanders may respond to disaster relief requests
fromthe Chief of the Diplomtic Mssion only after

t he Department of State allocates funds. '

3-15. Operation of Public Services and
Transportation

a. Peacetine. Authority for use of mlitary
personnel to maintain and operate federal functions

normal Iy provided in peacetinme by civilian workers

3-61



is contained in the Econony Act. %%

The Econony Act
aut hori zes any agency of the federal governnment to
order equi pnment, work, or services from any

organi zational unit within the same agency or from
any other federal agency. An exanple of this is the
use of mlitary personnel to provide mail services
during the strike by postal enployees in March 1970.
Anot her exanple of the operation of the Econony Act
is the use by President Franklin D. Roosevelt of
the Arnmy Air Corps in 1934 to transport the mails
following the cancellation of air mail contracts.

b. Wartine. |In addition to any authority the
Presi dent and agencies of the federal governnent
have under the Econony Act, during tinme of war the
President is enmpowered to take possession of any
system of transportation to transport troops and war
mat eri al s and equi pnment, or for other purposes

related to the enmergency. '

3-16. Public Safety and Rescue Operations
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Mlitary Assistance to Safety and Traffic (MAST).
The MAST programis an interagency effort anong the
Departnents of Transportation (DOT), Health and
Human Services (HHS), and Defense (DOD). The
program provi des air anbul ance/air rescue

hel i copters with crews, nedical personnel, and

medi cal equi pnent to designated civilian
conmmunities. DOD personnel, supplies, and equi pment
in the program nust be kept in a continuous state of
readi ness in order to respond quickly and
effectively to serious nmedical energencies such as
evacuati on of accident victins, interhospital
transfer of patients, the transfer of key nedical
personnel, and the transfer of blood and human

1101

or gans.

a. MAST operational plan. Appropriate state and

| ocal officials devel op an operating plan
integrating the mlitary resources provided under

t he MAST programinto the emergency nedical services

3-63



(EMS) system?® of the geographic area served by a
MAST site. ™ Coordination of |ocal MAST operations
is the responsibility of state and | ocal officials,
1104

not the supporting mlitary unit.

b. Approval authority. Final approval authority

for each MAST m ssion rests with the | ocal conmander
or his designee. The decision to accept or reject a
request for a MAST m ssion nust be based on aircraft
avai lability, technical considerations, and unit

1105

m ssion requirenments.

c. Procedures. Normally, MAST m ssion requests

will be transmtted directly to MAST operations by a
hospital official, |law enforcement official, or

ot her designated official approved by appropriate
state and/or local officials or their
representatives. Special equipnment (such as a
portabl e incubator or defibrillator) may be required
for the safe evacuation of a patient or proper
transportation of whole bl ood, biologicals, vital

organs and the like. In such cases the donating
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hospital is responsible for providing the necessary
speci al equi pnent to the supporting MAST unit.

Al t hough the MAST pilot-in-command may assist in
returning these itens of special equipnment, the MAST
crew is not the responsible agency for the return of
1106

such equi pnment.

d. Conpetition with civilian anbul ance services.

MAST progranms nmay not conpete for energency
evacuati on m ssions which can be acconplished by
civil or commercial operators of ground or air
anbul ance services. |f such non-mlitary ambul ance
services are operating in the sanme geographic area
covered by a MAST program a |letter of operational
agreenent nust be negoti ated between state and/ or
| ocal officials or their representatives and their
operators. In addition, the local mlitary
install ati on commander nust be a signatory to this

1107

agr eement . The essential contents of such an

agreenment are specified in AR 500-4.
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e. Posse Comtatus Act considerations. The use

of Arny helicopters and crews for purposes of

medi cal evacuation in support of the MAST Programis
not a violation of the Posse Comitatus Act, ' but
addi ti onal m ssions that m ght be assigned, such as
traffic surveillance or the investigation of traffic
accidents, would likely run afoul of the Act and
shoul d, therefore, be avoided. Any direct action by
mlitary personnel to pursue and apprehend traffic

| aw violators is prohibited by the Act as is any
direct assistance rendered to police officials in
this regard. ' An otherwise lawful use of military
personnel woul d not necessarily violate the Act,
however, and it would be appropriate and | awful for
mlitary personnel to take over the direction of
traffic for brief periods while conducting nedical

evacuation on hi ghways. **°

Simlarly, transporting
| ocal or state police officials on board the
hel i copters would not violate the Act, even though

these officials mght be aided in their police
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duties, if the primary purpose for transporting them
was the rendering of medical aid or providing

conmuni cation with other police units called to the
1111

scene of the accident.

f. Tort liability. MAST operations carry the

potential for tort liability on the part of the

f ederal governnent under the provisions of the

1112 1113

federal Tort Clainms Act, and Drivers Act, and
liability on the part of the individual governnent
agent or enployee perform ng the rescue m ssions.
Under these Acts the federal government assunes sol e
liability for the negligent acts of its enpl oyees

t 1114 and

acting within the scope of their enpl oynen
further provides that the renedi es under the Act are
the sole remedies available to the clainmant.*® Many
states have enacted so-called "Good Samaritan
Statutes" that provide special rules of liability
for persons who render energency nedical care at the

scene of an acci dent or disaster. Under sone of

t hese statutes only physicians and nurses are
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exenpted fromliability for their negligent acts in
rendering such aid, while other states exenpt anyone
who renders such aid. Legal advisors should check
their local |law to determ ne whether their state has
a "Good Samaritan Statute,” and the nature of the
protection under it, if one is available. In those
states not having such statutes the standard
principles of negligence will govern the liability

of the United States and its agents.

3-17. Search and Rescue (SAR) Operations

a. Policy and responsibilities. The Arned

Forces of the United States provide SAR support for
their own operations. |In addition, they have
traditionally accepted, to the extent possible, a
noral and humanitarian obligation to aid nonmlitary
persons and property in distress. The Departnent of

the Arnmy nakes Arny resources avail able to support
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the National SAR Plan, as required, on a

noni nterference basis with primary Army mi ssions. '

(1) Civil Air Patrol (CAP). The CAP, the

worl d's largest inland volunteer civilian SAR

organi zation, provides SAR services as an official
auxiliary of the United States Air Force (USAF).

The CAP is the primary SAR resource available to the
1117

civil sector.

(2) U.S. Air Force (USAF). The USAF is the

responsi bl e SAR coordinator for the inland area of
the continental United States (except the inland
area Al aska and waters under United States
jurisdiction). The Conmander, Aerospace Rescue and
Recovery Service (ARRS), is the USAF Executive Agent
1118

for SAR operations in the inland region.

(3) U.S. Coast Guard (USCG. The USCGis the

SAR coordinator for the maritime region, which is
conposed of the waters subject to United States

jurisdiction, the state of Hawaii, United States
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territories and possessions (except the Canal Zone),

and the high seas. ™"

(4) Unified commanders. Conmanders of unified

conmmands are the designated SAR coordinators for
uni fied command areas overseas, including the inland
1120

area of Al aska.

(5) SAR m ssion coordinator. The SAR nission

coordinator is the official designated by the SAR
coordi nator for coordinating and controlling a
1121

specific SAR m ssi on.

(6) On-Scene commander. The on-scene

commander is the official designated by the SAR
nm ssi on coordi nator for coordinating and controlling
1122

a specific SAR m ssion at the scene.

b. Concept of operations. FORSCOM acts as

coordi nator for all Arny SAR support of the National
SAR Plan within CONUS. Wartine SAR procedures and
responsibilities are in AR 525-90. SAR operations
out si de CONUS are acconplished as determ ned by the

appropriate unified command. Requests for Arnmy SAR



assi stance are transmtted to FORSCOM by the Air
Force Rescue Coordination Center or the USCG Rescue
Coordi nation Center. FORSCOMw Il in turn task the
appropriate MACOM or Arnmy installation to provide
the required assistance. Upon receiving FORSCOM
tasking, the installation SAR Coordi nator w ||
coordinate directly with the local civil SAR

1123

Coordi nator or organization requiring assistance.

c. Recovery of human remains. Requests for SAR

assi stance to recover human remains require prior
approval by HQDA ( DAMO- ODS) **#* unl ess: %

(1) The recovery of human remai ns can be
accompl i shed concurrently with the recovery of
survivors, if such action does not jeopardize the
survivors, or

(2) Overriding humanitarian conditions
precl ude obtaining prior approval.

In such cases where prior approval is not
obt ai ned, HQDA nmust be tel ephonically notified

t hrough appropriate SAR channels. In SAR operations



i nvolving the recovery of human renains safety wll

be the primary consideration, and such assi stance

must be in accordance with local and state | aw. '?®

3-18. Expl osive Ordnance Di sposal

a. Arny responsibilities. The Arny has

expl osi ve ordnance di sposal (EOD) responsibility on
| andmass areas not specifically assigned as the
responsibility of the Navy, Marine Corps, or Air
Force. In addition, the Arny is responsible as the
primary point of contact for the U S. Secret
Service for all EOD support for Presidential and VIP
1127

pr ot ecti on.

b. Mjor Arny commands. Commanders of Major

Army commands with the exception of U S. Arny

Trai ning and Doctrine Command, U.S. Arny Mteri al
Devel opment and Readi ness Command, and U.S. Arny
Communi cati ons Conmand, have been assigned certain

EOD responsibilities. The nore inportant of these



are: the establishnent and operation of an EOD pl an
that will assure EOD service on a 24-hour basis in
accordance with AR 75-15 and AR 75-14; providing EOD
assi stance and coordi nation at each command echel on
with other U S. departnments, agencies, and civil
authorities having EOD or reconnai ssance
responsibilities; and, the establishment of EOD
responsibilities for local commanders, to include
necessary civil affairs liaison with civilian

1128

of ficials.

c. Disposal of mlitary expl osives.

(1) On U S. property. The first commander

who beconmes aware of an actual or potenti al

expl osi ve ordnance incident occurring on U.S.
governnment property is required to take inmmedi ate
action to secure the area, evaluate the danger and
t ake necessary protective and evacuati on neasures,
report the incident through established incident
reporting channels, provide assistance as may be

required in support of EOD operations (to include



novement of EOD personnel to the incident site by
the nost rapid transportati on node avail able), and
to establish liaison with civil authorities to
ensure effective discharge of civil affairs

1129

responsi bilities.

(2) Of U S. property. For EOD incidents

outside of U S. governnment property involving
ordnance belonging to the U S. governnment, the | ocal
conmander, through coordination with civil
authorities, will take action as if the EOD incident
1130

were occurring on U.S. government property.

d. Disposal of nonmlitary explosives. For EOD

incidents involving nonm litary conmerci al
expl osi ves or dangerous articles, the |ocal

conmander may provi de assi stance when requested by
federal agencies or civil authorities in the

i nterest of preserving public safety. When delay in
respondi ng to such a request woul d endanger life or
cause injury, comranders nay authorize assistance to

t he extent necessary to prevent injury or death.



EOD personnel may act as technical consultants or
advi sors, or they may perform render safe and
di sposal procedures if requested. '

(1) Liability. Responsibility and liability
connected with responding to and di sposi ng of
nonm litary comrercial -type expl osives, chem cals or
1132

dangerous articles remains with the requestor.

(2) Referral to National Response Center (NRQC

Civil authorities requesting assistance for
accidents and incidents involving nonmlitary
commerci al chem cals nust be referred to the NRC
(tel ephone nunber toll free (800) 424-8802 or (202)
426-1830). When del ay woul d endanger |ife or cause
injuries, commanders may authorize assistance
necessary to prevent injury or death.'®

(3) Limtations on the use of EOD personnel.

EOD personnel are not permtted to receive,
transport, or dispose of commercial hazardous
material until positive identification has been made

and specific instructions and authorizations are



provi ded by the NRC or Arny Operations Center
(AQC) . '3 Pending recei pt of such specific
instructions, the actions of EOD personnel normally
will be limted to those energency acti ons necessary
to reduce hazards to |life and property, such as
recommendi ng evacuati on procedures and di stances,

| eak-seal i ng, etc.'®



Appendix A Menorandum of Under st andi ng Bet ween
Departnent of Defense, Departnent of Justice, and
t he Federal Bureau of Investigation. Subject Use of
Feder al Mlitary Force in Donesti c Terrori st

| nci dent s

A-1. Purpose

This menmorandum sets forth the responsibilities of
t he Departnment of Justice (DQJ), the Federal Bureau
of Investigation (FBl), and the Departnment of
Def ense (DOD); and the procedures to be followed by
each of these agencies with respect to the use of
mlitary force in a donestic terrorist incident.
These procedures are based on the Interdepartnental
Action Plan for Civil Disturbances, dated April 1,

1969.

A-2. Responsibilities



The responsibility for the managenent of the Federal
response to acts of terrorismin the United States
rests with the Attorney General. As the chief |aw
enforcement officer of the Federal Governnent, the
Attorney General coordinates all Federal Governnment
activities during a mjor terrorism crisis and
advises the President as to whether and when to
commt mlitary forces 1in response to such a
situation. Wthin the Departnment of Justice the |ead
agency for the operational response to a terrorist
incident is the FBI. The initial tactical response
to such incidents is mde by the FBI Special Agent
in Charge (SAC) at the scene, under the supervision
of the Director of the FBI, who has overall
responsibility for ongoing operations to contain and
resol ve the incident.

Al | mlitary preparations and operations,
including the enmployment of mlitary forces at the
scene of a terrorist incident, will be the primry
responsibility of the Secretary of Defense. 1In

di scharging these functions, he wll observe such



| aw enforcenent policies as the Attorney General nay
det erm ne. To the extent practical, such |aw
enf orcenent policies will be formulated during the
early stages of the terrorist incident to insure
that mlitary planning and operations are consistent
with Admnistration policy and the requirenents of

| aw.

The responsibilities of the Departnment of
Def ense wunder this nenmorandum will be carried out
principally through the Departrment of the Arny,
inasnmuch as the Secretary of the Arnmy is assigned
primary responsibility for such matters as DOD

Executive Agent.



A-3. Responding to Early States of a Terrorist

| nci dent

The Departnment of Justice will inmmediately notify
DOD when a terrorist incident has occurred wth
potential for mlitary involvenent and wll keep DOD
advi sed of devel opnments. The Departnment of Defense
may dispatch military observers to the incident site
upon nutual agreenent by DOD and FBI to appraise the
situation before any decision is mde to commt
f eder al mlitary forces. Al t hough t he Posse
Com tatus Act does not permt mlitary personnel to
actively engage in the l|aw enforcenent m ssion
unl ess expressly authorized, the Act does not
prohibit mlitary observers from reporting to the
Depart ment of Def ense; nor does it generally
prohibit the preparation of contingency plans for
lawful mlitary intervention; advice to civilian
of ficials; shari ng intelligence i nformation
collected during the normal course of mlitary

operations, including operations relating to the



incident; the loan of specialized equipment or
weaponry; the use of mlitary personnel to deliver
and maintain equipment for civilian use, provided
t hose personnel do not operate that equipnment;’ or
the use of mlitary personnel to train civilian |aw
enf or cenent officials In t he operation and
mai nt enance of mlitary equi pment. See 10 U S.C. & &
371-78 (Supp. 1981); DOD Directive 5525.5, "DOD
Cooperation with Civilian Law Enf or cement
Oficials,” 47 Fed. Reg. 14899 (April 7, 1982).
Application of the Posse Comtatus Act may differ
depending on the particular factual situation
presented, and advice should be obtained whenever

possi bl e from appropriate officials.

Precautionary steps, such as the prepositioning
of troops near the incident site may be undertaken

with the approval of the DOD and the SAC

" In the event the incident involves certain violations of federal |aw
relating to controlled substances, inmgration and nationality matters,
or tariff and custons offenses, additional authority may be avail able
permtting the use of mlitary personnel to operate and maintain
mlitary equi pnment. See 10 U.S.C. =374 (Supp. 1981).



Prepositioning must, of course, be undertaken wth
di scretion. The prepositioning of nore than a
battalion-sized wunit (approximtely 500 nmen) by
order of the Secretary of Defense will be undertaken
only with the informal approval of the President.
Such approval wll be sought by the Attorney
CGeneral, and, ordinarily, only if there appears to
be a substantial |ikelihood that such forces wll be

required.

When the SAC anticipates that federal mlitary

assistance wll shortly becone necessary he wll
promptly notify the Director, who wll advise the
Attorney General. After consultation wth the

Director of the FBI and the Secretary of Defense on
the gravity of the situation, the Attorney GCeneral
will advise the President whether the conditions
woul d warrant enploynment of mlitary forces at that
particul ar time. The FBI shal | di ssem nat e
i nformation concer ni ng t he I nci dent and its

participants to mlitary authorities as though such



authorities were operating in a Ilaw enforcenent
capacity. Such information nay be retained by
appropriate mlitary conponents in accordance wth
procedures agreed upon by the Department of Justice

and the Departnment of Defense.

A-4. Enploynment of MIlitary Forces

If the President decides to approve the use of
mlitary force, the Attorney GCeneral wll, where
necessary, furnish t he Pr esi dent with an
appropriately drawn proclamation and executive
order, or other docunents needed to inplenment his
deci si on. Al t hough t he Att orney Gener al has
statutory authority to request the assistance of
military forces for certain | aw  enforcenent
purposes, mlitary forces will not be commtted in
such circunmstances w thout presidential approval.
When the use of mlitary force is approved, the
Secretary of Defense wll —conduct the mlitary

operation subject to law enforcenent policies



determ ned by the Attorney General. The Secretary of
the Arny, as Executive Agent for the Secretary of
Defense, is responsible for the necessary mlitary
deci sions and for issuance of the appropriate orders
to t he Mlitary Task Force Commander . The
established |aw enforcement policies my require
revision or elaboration during the actual mlitary
operation; in that event, the Secretary of the Arny
will refer such matters, mlitary exi genci es
permtting, to the Attorney Ceneral, wth his

reconmendat i on.

The Attorney General through the FBlI wll
remain responsi ble for: (1) coordinating the
activities of all federal agencies assisting in the
resolution of the incident and in the adm nistration
of justice in t he af fected ar ea, and (2)
coordinating these activities with those State and

| ocal agencies sinilarly engaged.



Upon notification of a presidential approval to
use mlitary force, the Attorney Ceneral wll advise
the Director of the FBI who will notify the SAC, the
Secretary of Defense wll advise the Mlitary Task
Force Commander. The MIlitary Commander and the SAC
will coordinate the transfer of operational control

to the MIlitary Commander.

Responsibility for the tactical phase of the
operation is transferred to mlitary authority when
the SAC relinquishes command and control of such
operation and it is accepted by the on-site Mlitary
Task Force Commander. However, the SAC may revoke
the mlitary commtnment at any time prior to the
assaul t phase if he determ nes that mlitary
intervention is no longer required, provided that
the MIlitary Commander agrees that a w thdrawal can
be acconplished wthout seriously endangering the
safety of mlitary personnel or others involved in
the operation. The Mlitary Commander may utilize

FBI personnel as hostage negotiators, translators,



sni per/ observors, and in other simlar support
roles, but FBI personnel may not participate in the
tactical assault unless expressly authorized by the

SAC.

VWhen the Mlitary Task Force  Commander
determ nes that he has conpleted the assault phase
of the operation, commnd and control wll be

promptly returned to the SAC.

A-5. Post Incident Responsibilities

Upon termnation of the incident and return of
command to the FBI, all mlitary personnel wll be
evacuated immediately to a relocation site nutually
agreed upon by the SAC and the MIlitary Commander.
However, <certain key mlitary personnel may be
requested to remain briefly at the site if the SAC
det er mi nes t hat t heir conti nued presence i's
necessary to pr ot ect t he integrity of t he

investigative process. The FBI wll make every



reasonably effort to expedite interviews of mlitary

personnel and wll afford such constitutional and
procedural safeguards, including the presence of
mlitary counsel, as many be appropriate to the

inquiry. To the extent permtted by law, the FBI
will protect the identity of such personnel and any
sensitive nethods or techniques used during the
operation from public di scl osure. Al | such
information will be handled in accordance with the
classification |evel established by the mlitary and
with the requirements of Executive Order 12356 or
any successor Or der or regul ati ons, wher e
appropri at e. I n addi ti on, procedures will be
established to insure that any forensic exam nations
of weapons or other equipnment used by mlitary
personnel that may be necessary will be conducted as

expedi tiously as possible.

A-6. Terrorist Incidents on a Mlitary Reservation



The respective roles of the Defense Departnent, the
Justice Departnment and the FBI with respect to a
terrorist incident on a mlitary reservationare
essentially the sanme as described in Section II
above. However, the installation commander S
responsi ble for the maintenance of |aw and order on
a mlitary reservation and nay take such immedi ate
action in response to a terrorist incident as may be
necessary to protect life and property. The FBI will
be promptly notified of all terrorist incidents and
will exercise jurisdiction if the Attorney General
or his designee determnes that such incident is a
matter of significant federal i nterest. Unl ess
ot herwi se specified, the SAC of the appropriate
region acting under the supervision of the Director
shall be the Attorney General's designee in such
matters. The Attorney General may request mlitary
assi stance w thout presidential approval in such
ci rcumst ances, but such assi stance shal | be
furnished in a manner consistent with the provisions

of this menorandum of understanding. If the FB



declines to exercise its jurisdiction, mlitary
authorities will take appropriate action to resolve

t he incident.

Not hi ng in this section affects t he
investigative responsibilities of the mlitary
departnments or the FBI as set forth in the
"Menmor andum of Under standi ng Between the Departnents
of Justice and Defense Relating to the Investigation
and Prosecution of Crines Over Wich the Two
Departnments have Concurrent Jurisdiction,” dated

July 19, 1955.

A-7. Fundi ng

Al'l Department of Defense assistance provided to the

Departnment of Justice under the provisions of this

Menorandum will be on a reinbursable or reclaimble

basis in accordance with the Econony Act, 31 U S.C &«
# 1535-36 or regul ations pronul gated by the Secretary
of Defense pursuant to 10 U S.C. 377, through DOD

Executive Agent, t he Depart nent of the Arny.



Standard pricing will be used to the nmaxi mum extent
possible including the cost of the additional
personal services of mlitary and civilian personne

in accordance wth the DOD Accounting GCuidance
Handbook for Billing Federal, non-DOD agencies.
Rei mbursement will also include increnmental costs,
meaning such costs which would not have been

incurred in the absence of the incident.



A-8. Terns of Agreenment
This Agreement wll becone effective imediately
upon signature by all parties and shall continue in
effect unless term nated by any party upon notice in
witing to all other parties.

Amendments or nodifications to this agreenent
may be nmade upon witten agreement by all parties to

t he agreenent.

John O. Marsh, Jr. Dat e

Secretary of the Arny

Jeffrey Harris Dat e
Acting Associate Attorney General

U.S. Departnent of Justice

WIiliamH Webster Dat e



Di rector

Federal Bureau of |nvestigation



ENDNOTES

1. The Constitution provides:

I,

The Congress shall have Power To . . . provide for the conmmopn
Defense . . .;

To declare War, . . .;

To raise and support Armies, . . .; To provide and maintain a
Navy;

To make Rules for the Government and Regul ati on of the |and and
naval Forces;

To provide for calling forth the Mlitia . -

To provide for organizing, armng, and disciplining the Mlitia,
and for governing such Part of themas may be enployed in the
Service of the United States, . . .; and

To make all Laws which shall be necessary and proper for carrying
into Execution the foregoing Powers, and all other

Powers vested by this Constitution in the Governnment of the United
States, or in any Department or O ficer thereof. [Art |, j 8.]
The President shall be Commander in Chief of the Arny and Navy of
the United States, and of the MIlitia of the several States, when
called into the actual Service of the United States; . . . [Art
2.]

2. 10 U.S.C. «3013(b).

3. 3 USC «301. This statute requires a formal witten authorization

published in the Federal Register

4. 3 U S C 302

6. See Dunmar v. Ailes, 348 F.2d 51, at 55 (D.C. Cir. 1965).

7. See WIlcox v. Jackson, 38 U. S. (13 Pet.) 498, 513 (1839).



8. Note that Congress has recognized and avoided limting the alter ego

doctrine. See 3 U S.C. «302.

9. See 10 U S.C. 133(d), 3012.

10. See, e.g., 10 U.S.C. «133(b) (authority, direction, and control over the

Depart ment of Defense).

11. 10 U.S.C. =3012(c).

12. E.g., 10 U S.C. =672 (authority to order Reserves to active duty).

13. See, e.g., 10 U S.C. «3362(g). (Reserve pronotions).

14. 10 U S. C «121.

15. 10 U S.C. «3061.

16. 5 U S. C. «301.

17. 10 U.S.C. =3013(g)(3).

18. 10 U.S.C. =3013(g)(1).

19. AR 600-20, Arnmy Command Policy and Procedures, para. 1-4.

20. A chaplain has rank wi thout command. 10 U S.C. «3581. An officer in the

Medi cal Departnment is not generally entitled to exercise command except within



the Medical Departnent. 10 U.S.C. =750 (1982). Retired officers nay not

exerci se conmand except when on active duty. 10 U S.C «750.

21. See AR 600-20, paras. 3-11, 3-12.

22. AR 600-20, para. 1-6.

23. AR 600-20, para. 2-1.

24. E.g., commanders are authorized by statute to adni nister nonjudici al

puni shment to nmenbers of their commands. 10 U. S.C. «815.

25. E.g., commanders are authorized by regulations to take specific actions

relating to the elinination of enlisted nenbers. AR 635-200, Enlisted

Per sonnel .

26. See Greer v. Spock, 424 U. S. 828 (1976); Cafeteria & Restaurant Workers

Uni on v.

27.

McElroy, 367 U.S. 886, at 892-3 (1961).

A permanent installation is a fort and a tenporary

installation is a canp. AR 210-10, para. 1-4. See also AR 310-

25,

para. 10. AR 210-10, para. 1-4 provides that the Secretary

will nane all permanent installations although authority to nane
U.S. Arnmy Reserve Centers and portions of mlitary installations
has been del egat ed.

28.

29.

of

AR 10-5, para. 2-34.

See generally AR 10-5, para. 2-34; AR 405-10 (acquisition
property); AR 405-20 (legislative jurisdiction); AR 405-25

(annexation); AR 405-80 (granting use of property); AR 405-90
(di sposing of property). The Corps of Engineers carries out many



of these functions and responsibilities through geographically
desi gnat ed divi sions and districts.

30. The Judge Advocate General perfornms these functions through the
Admi nistrative Law Division, which considers npost |egal questions
concerning mlitary installations, the Contract Law Division

which reviews legal matters pertaining to taxation of mnmilitary
property, and the Regulatory Law O fice, which considers issues
pertaining to public utility services to installations. See Judge
Advocat e Ceneral Reg. 10-1, Organization and Functions - Ofice of
The Judge Advocate Ceneral (13 Jun. 1989).

31.Van Brocklin v. Anderson, 117 U.S. 151 (1886); United States v.
Board of Commrs, 145 F.2d 329 (10th Cir. 1944).

32.U.S. Const. art. |V, =3, cl. 2 provides: "The Congress shal
have the Power to dispose of and meke all needful Rules and
Regul ations respecting the Territory or other Property bel onging
to the United States . . . ."

33. 41 U.S.C. 14 provides: "No land shall be purchased on
account of the United States, except under a |aw authorizing such
pur chase. "

34.10 U S.C. «2676. Oher statutes restricting the power of the
mlitary departnents over lands are 42 U S.C. 1594 (contracting
for construction or lease of famly housing), and 41 U S.C. «12
(erection, repair or furnishing of buildings).

35.10 U.S.C. «2677. Up to 12% of the appraised fair market val ue
may be paid for an option. Periodic reports of options obtained
nmust be nade to the House and Senate Arned Services Committees.

36.10 U S.C. «2672. This authority does not apply to purchase of
contiguous nultiple parcels of land as part of the sanme project
where each costs less than $200,000 but together would exceed
$200, 000.

37. 10 U S C «2662. For other reporting requirements to
Congress, see infra note 41.

38.10 U.S.C. «2662(a)(4).

39. See generally 10 U S.C.  =2801-2863

40.10 U . S.C. «2805. See also AR 415-35.



41.10 U.S.C. «2805.
42.10 U.S.C. £2805(b)(1).

43.1d.

44. AR 405-10, para. 1-5a, does not permt acquisition of permanent
property interests from outside the mlitary departments unless
the activity to be accommdated is mssion essential, existing
Arny property is inadequate, and other Federal property is either
i nadequate or unavailable for use on a pernit or joint use basis.

45. See AR 405-10, para. 1-5b(1).

46.See 10 U.S.C. «2663(d) (fortifications, training canps,
munitions plants); 10 U.S.C. 4771 (training canps, airfields).

47.10 U. S.C. «2601(a). The statute is inplenented by AR 1-100

AR 1-100, para. 6(a) provides instructions on processing of
conditional real property gifts.

48.See United States v. Burnison, 339 U S. 87 (1950) (State has
power to prohibit succession of United States to realty devised by
will). See al so Succession of Shepard, 156 So. 2d 287 (La. App

1963).

49. AR 405-10, para. 1-5b(1).

50.See 41 C.F. R 101-47.203-1

51. AR 405-10, para. 1-5a(2).

52. AR 405-10, para. 1-5a(3).

53.1d. A pernmt is in the nature of a license for use granted by

one department to another. AR 405-10, para. 1-4f. Obtaining use
of another agency's land by permt is wundesirable for both

agenci es involved. The wusing agency does not have conplete
control of the land and any inprovenents made for that agency's
benefit wll be lost when the land is returned to the other

agency. The permitting agency is also at a disadvantage because
it cannot require the using agency to restore the land to its
original condition before return. For exanple, where the Nationa
Park Service granted a permt to the Arnmy to use a national forest
for training purposes, it could not require the Arny to repair
roads and related facilities when the property was returned. 44



Conmp. Gen. 693 (1965). See also 32 Conp. Gen. 179 (1952); 31
Conmp. Gen. 329 (1952). Mbreover, because title to property is in
the United States rather than in individual agencies, one agency
cannot |ease or convey its property to another. Nor is it
possible to lease land under Arny control to another Federa
instrumentality, such as a nonappropriated fund instrunmentality.
An exception is a |lease between the agency and wholly owned
Government corporations. E.g., 20 Conp. Gen. 699 (1941) (Post
O fice Department required to pay rent to Reconstruction Finance
Cor poration).

54. AR 405-10, para. 2-3b. 10 U.S.C. «2571(a) provides that
property can be transferred between the mlitary departnents
wi t hout rei nbursement.

55. AR 405-10, para. 1-5b(3). AR 405-10, para. 1-4g and 1 4h
explains that recapture is the retaking of realty fornmerly owned
by the United States disposed of wunder a "national security,”
"national energency," or "national defense purpose" clause, which
provi des t hat in t he event of specifically descri bed
circunstances, the United States nay reenter and use the |and
See, e.g., Act of June 1, 1955, chap. 112, 69 Stat. 70 (conveying
property to lowa for National Guard use but providing for reentry
and use of the land by the United States during any declared war
or national energency). A reverter or recapture clause does not
operate automatically. See United States v. Northern Pacific Ry.
Co., 177 U. S. 435 (1900) (reverter does not take effect wuntil
actual reentry on the |and or congressional action). Agencies are
advised to informthe Attorney Ceneral or Congress when the United
States is entitled to exercise its rights under clauses requiring
reversion. 41 Op. Att'y Gen. 311 (1957); 16 Op. Att'y Gen. 250
(1879).

56.H R Rep. No. 857, 85th Cong., 1st Sess. 6 (1957). O the 1.4
billion acres of which the public domain originally consisted,
over one billion acres have been conveyed. 1d. At statehood many
territorial lands were reserved by the Governnent for nilitary
use. See, e.g., Act of July 7, 1958, Pub. L. No. 85-508, 72 Stat.
839 (ceding all lands in Alaska to the State except for property
required for specific Federal purposes). See also Hawaii V.
Gordon, 373 U S. 57 (1963) (suit by Hawaii based on power vested
in the Federal Governnent under the statehood act to set aside
sonme | ands for Federal use).

57. This power has been delegated to the Secretary of the Interior.
Exec. Order No. 10,355, 3 C.F.R 873. No executive official can



of his or her own authority reserve public |ands. United States
v. Hare, 26 F. Cas. 139 (C.C.D. Cal. 1867) (No. 15, 303).

58.See 43 U S. C. 2.

59.7 Op. Att'y Gen. 571 (1885). Wth respect to the authority of
the President to act on behalf of Congress to set aside public
l ands, see Grisar v. MDowell, 73 U.S. (6 Wall.) 363 (1868); Sioux
Tribe of Indians v. United States, 316 U S. 317 (1942). The
Presi dent also has authority to transfer reserved public [|ands
bet ween executive departnents. 37 Op. Att'y Gen. 431 (1934); 37
Op. Att'y Gen. 417 (1934); 33 Op. Att'y Gen. 436 (1923).

60.43 U.S.C. #156.

61.40 U.S.C. «472(d).

62.43 U.S.C. #158.

63.33 Op. Att'y Gen. 288 (1922).

64.40 U.S.C. «483(a). When a nilitary departnent reports |and
as excess, a report nust be nade to Congress when the land is
worth nmore than $200,000. 10 U.S.C. «2662(a)(5).

65. See Fed. Prop. Managenent Regs., 41 C.F.R 101-1.100 et seq.

66. AR  405-10, par a. 1-5b(7) lists purchase, | ease, and
condemmati on together as the |least preferred methods of acquiring
real estate. Para. 1-5f provides that obtaining title or a
| easehold interest is justified when the function to be
accompdat ed i s essential and | ocating the function on non-Federa
land is essential to the mission such as where the recruiting
function is involved. Para. 1-5h further provides that title to
| and shoul d generally be required when pernmanent construction wll
be placed on the property.

67. See Foster v. United States, 607 F.2d 943 (C. d. 1979);
Et heridge v. United States, 218 F. Supp. 809 (E.D.N.C. 1963).

68. See supra note 11.

69.10 U.S.C. «2672a.



70. Authority to acquire land must be specifically provided. An
act authorizing a public inmprovenent for which funds are
appropriated but that does not also expressly provide for
acquisition of the land is insufficient authority for the I|and
purchase. M. Conp. Gen. B-115456 (16 July 1953).

71.40 U.S.C. =255 pernits the Attorney GCeneral to delegate
responsibility to certify the validity of title. The Corps of
Engi neers is the del egee for Arny property. Order of Att'y GCen.
440-70, Cct. 2, 1970. There is sonme authority that certification
is unnecessary for reserved public lands and lands to which 40
U.S.C. «255 does not arguably apply. See Dig. Ops. JAG 1912-1940
#£994(1) (20 Cct. 1937).

72.10 U.S. C. «2828.
73.10 U.S.C. «2675.

74. The Admini strator of General Services may | ease property for up
to 20 years. H U S C  «490(h). General responsibility for
Governnment |leasing was vested in the Adnmnistrator of General
Services by Reorg. Plan No. 18 of 1950, 15 Fed. Reg. 3,177,
reprinted in 40 U S.C.S. note at 210 (1978), and in 64 Stat. 1270
(1950). 41 C.F.R 101-18.101. See also AR 405-10, para. 2-14a.

75.41 C.F.R 101-18.102(a). See also AR 405-10, para. 14a(2)(a).
76. AR 405-10, para. 2-14a(2)(a).

77.41 C F.R  101-18.104(a). See also AR 405-10, para. 2-
14a(2) (e).

78. AR 405-10, para. 2-11.
79.40 U.S. C. «257.
80.40 U.S. C. «258a.

81.See Filbin Corp. v. United States, 26 F. 911 (E. D.S.C. 1920)
(conparing the term"requisition" to "condemation").

82.See United States v. Russell, 80 U S (13 wall.) 623 (1871);
Mtchell v. Harmony, 54 U.S. (13 How.) 115 (1851); In re Inland
Wat erways, 49 F. Supp. 675 (D. M nn. 1943).



83.343 U. S. 579 (1952).

84. See 50 U S.C. App. 468(c); 10 U S.C  «2538. See, e.g.,
Act of Nov. 4, 1918, chap. 201, 40 Stat. 1029; =601, 602, Act of
Mar. 27, 1942, chap. 199, 56 Stat. 181; =201, Defense Production
Act of 1950, chap. 932, 64 Stat. 799.

85.United States v. MFarland, 15 F.2d 823 (4th Cir. 1926), cert.
revoked, 275 U.S. 485 (1926).

86. Duckett & Co. v. United States, 266 U. S. 149 (1924).

87. Gates v. Goodloe, 101 U. S. 612 (1880).

88.Alpirinv. United States, 113 F. Supp. 681 (C. C . 1953).
89. West v. United States, 73 C. C. 201 (1931).

90.A. J. Hodges Indus., Inc. v. United States, 355 F.2d 592 (C.
Cl. 1966); Jensen v. United States, 305 F.2d 444 (Ct. C. 1962).
Cf. Leavell v. United States, 234 F. Supp. 734 (E.D.S.C. 1964)
hol ding that damage to property from testing jet engines on an
adjoining Air Force base did not constitute a "taking" as it did
not "deprive" the owner of all or nost of his interest in the
subj ect .

91.1n Boardman v. United States, 376 F.2d 895 (Ct. C. 1967), the
court held that an aviation easenent had exi sted since 1955, and a
suit filed in 1963 was barred by the statute of limtations.

92.147 U.S. 508 (1893).
93.1d. at 516.
94. JAGR 1947/ 9323 (18 Feb. 1948).

95. See, e.g., Andros v. Rupp, 433 F.2d 70 (9th Cir. 1970) (remand
to district court to deternmine whether United States could
denonstrate ownership by adverse possession based on Stanley).
See also 35 Conp. Gen. 2 (1955) (CGovernment can acquire
prescriptive easenment by unnpl ested, open, and continuous use for
20 years); Nature Conservancy v. Mchipongo Cub Inc., 419 F.
Supp. 390 (E.D. Va. 1976).

96.Title is different fromcontrol, which an agency may exerci se.
Note that the Department of Defense does not control property.



The Secretary of Defense designates the mlitary departnments to
control property. 10 U S.C «2682.

97.40 U.S.C. 258f.

98. 40 U.S.C. «255.
99. AR 405-10, para. 2-16.
100. I d.

101.1d. and para. 1-4j.

102. United States v. Chartier Real Estate Co., 226 F. Supp. 285
(D.R 1. 1964).

103.218 F. Supp. 809 (E.D.N.C. 1963).
104.Dig. Ops. JAG 1912 Public Property 195 (27 Cct. 1898). Note

that general or long-term outleasing nay place the title in
j eopar dy.

105.The United States has the rights of a proprietor in I|ands
bel onging to it, including the power to sell themor w thhold them

from sal e. Canfield v. United States, 167 U.S. 518 (1897). In
| easing property to third parties, the Government acts in its
proprietary rather than in its governnmental capacity. Uni t ed

States v. Blunenthal, 315 F.2d 351, 353 (3d Cir. 1963).

106. The determination prelimnary to the grant of a |ease,
license, permit, or easenent is that the property is available for
non- Army use. AR 405-80, para. 2-1. Where the property is to be
sold or otherwi se disposed of, a determination rmust first be nade
that the property is "excess." AR 405-90, paras. 2-6.

107. AR 405-90, para. 1-4e.

108. AR 405-80, para. 1-4a(3).

109. AR 405-90, paras. 1-4b.

110. AR 405-80, para. 1-4.

111. AR 405-80, paras. 1-4b, 1-4c, 2-28, 2-30, 2-38.



112. AR 405-80, paras. 2-29, 2-33, 2-36, 2-39, 2-40, 2-42, 2-46.

113. See 43 U S.C. «959; 16 U S.C. «461-467; 23 U S.C. «317,
16 U S.C. 797, 42 U S.C. 2097, 40 U S C «310.

114. AR 405-80, para. 2-9.

115.20 Op. Att'y Gen. 93 (1891); 13 Op. Att'y Gen. 46 (1869); 15
Conp. Gen. 169 (1934).

116. United States v. Thonpson, 98 U. S. 486 (1878); United States
v. Kellum 523 F.2d 1284 (5th Cir. 1975).

117.Lindsay v. Mller, 31 US. (6 Pet.) 666 (1832); Hernik v.
Director of Hi ghways, 169 Chio St. 403, 160 N.E.2d 249 (1959).

118.10 U. S.C. «2662(a)(3).

119. AR 405-80, para. 3-15. See supra note 29.

120. AR 405-80, para. 1-3.

121. AR 405-80, para. 3-16.

122. AR 405-80, para. 2-30.

123. AR 405-80, para. 3-17.

124. AR 405-90, para. 1-4b.

125. AR 405-80 is entitled "Ganting Use of Real Estate" but
includes transactions where a property interest is actually
granted, such as |eases and easenents. AR 405-90, on the other
hand, entitled "Disposal of Real Estate," includes transfer of
property to other agencies, although title is not disposed. AR
405-90 al so defines "disposal” as "any . . . nethod of pernmanently
divesting DA of control of and responsibility for real estate"
rather than divesting of title.

126. Chap. 288, 63 Stat. 377, codified at 40 U S.C. «471-544.

127. AR 405-90, para. 4-1.

128.40 U. S.C. «483(a).

129.10 U.S.C. =2571(a).



130.
131.
132.

133.
Gen.

134.
135.
t he
mli
publ
136.
137.
138.
139.
140.
141.
142.
143.
144.

145.

10 U.S. C. «2662(a)(3).
16 U.S.C. «505a.
AR 405-80, para. 2-36.

AR 405-80, para. 1-3; 35 Op. Att'y Gen. 485, 489; 22 Conp.
563.

See AR 405-80, para. 3-9.
Only the Secretary of the Interior may grant perm ssion with
consent of the Secretary of Defense to explore for nminerals on
tary property that has been reserved or set aside from the
ic domain. See 30 U.S.C. «352; AR 405-80, para. 2-21.
AR 405-80, para. 2-46.
AR 405-80, para. 2-30.
AR 405-80, para. 2-31.
AR 405-80, para. 2-15; 16 U. S.C. 432
AR 405-80, paras. 2-24, 2-25. See 10 U.S.C. 2670, 4778.
AR 405-80, para. 2-26. See 32 U S.C. «503.
43 U.S.C. «0961.
AR 405-80, para. 2-38.
Id. at para. 2-28.

Installation commanders generally can issue any license

"incidental to post admnistration" to the extent that the

act i

vity is not otherw se addressed in AR 405-80. AR 405-80

para. 2-36.

146.

147.

148.

Id. at para. 2-27.

Id. at para. 2-39.

Id. at para. 2-24.



149.1d. at para. 2-32. Maki ng property available for the use of
exchanges and other nonappropriated funds does not really
constitute a |license but nere assignnent of space to Arny
instrumentalities. See generally AR 60-10.

150. AR 405-80, para. 2-35. See generally AR 420-74.

151. AR 405-80, para. 2-29.

152.1d. at para. 2-45. See generally AR 210-50.

153. AR 405-80, para. 2-46.

154.1d. at para. 2-47.

155.1d. at para. 2-42. See 12 U S.C. «1770.

156.43 U.S.C. «158.

157.23 U. S.C. 317

158.16 U.S.C. «797.

159. AR 405-80, para. 3-1.

160. Tips v. United States, 70 F.2d 525 (5th Cir. 1934).

161.10 U.S.C. «2667. O her statutory authority to |ease Arny
property is described in 16 U S.C. «460d (leases for park,
recreational, and other purposes in reservoir areas on mlitary

reservations). There is no limtation on the termof such | eases.

162. Subsection (b)(4) pernmits maintenance, protection, repair, or
restoration of the prem ses to be accepted as part or all of the

consideration of the |ease. This is an exception to the
provi sions of the Econony Act of 1932, 40 U S.C. «303b, which
provi des: "[e] xcept as otherwi se specifically provided by |aw,

the | easing of buildings and properties of the United States shal
be for a noney consideration only, and there shall not be included
in the lease any provision for the alteration, repair, or
i mprovenent of such buildings or properties as a part of the
consideration for the rental to be paid for the use and occupati on
of the sane. "

163. See AR 405-80, para. 3-3.



164. AR 405-80, para. 3-2.

165. AR 405-80, para. 2-7c(5).

166.10 U.S.C. «2662(a)(3). AR 405-90, para. 2-5d, carries
forward the $100,000 limt under the predecessor statute.

167.36 Op. Att'y Cen. 282 (1930).

168. 41 U.S.C. =15 prohibits the transfer of any interest in
Government contracts. However, since this is intended to benefit
the Government and since the MIlitary Leasing Act does not
specifically prohibit subleasing, there appears to be no bar to
subl easi ng. See AR 405-80, para. 3-6 for restrictions on
subl easi ng.

169. AR 405-80, para. 3-4.

170.36 Op. Att'y Cen. 462 (1931).

171.315 F.2d 351 (3d Cir. 1963).

172.1d. at 353. See also Rudder v. United States, 226 F.2d 51
(D.C. Cir. 1955) (distinguish on the ground that the "Governnent
did give a specific reason, which the court held to be an invalid
one").

173. AR 405-80, para. 2-45.

174. AR 405-80, para. 2-23.

175. See AR 405-80, chap. 3, «III.

176.43 U. S.C. «961.

177.10 U. S.C. «2669.

178.10 U. S.C. «2668.

179.10 U. S.C. «4777.

180.33 U. S.C. «558b, 558b-1.

181.43 U.S.C. 946, 959.



182.23 U S.C.  «317. Al so, under 23 U S.C. «107(d) the Arny
cooperates with the Departnment of Transportation by granting
control | ed-access easenments to States.

183. AR 405-80, para. 3-11.

184.1d. paras. 3-12, 3-13.

185.40 U.S.C. «471-544.

186. AR 405-90, d ossary, «I1.
187.1d. at para. 2-6.

188.41 C.F. R 101-47.601.

189. AR 405-90, chap. 6.

190. AR 405-90, para. 1-4.
191.1d. at para. 4-3.

192.1d. at para. 6-2.

193. 40 U. S.C. «471-544.

194. See U.S. Const. art. |, &8, cl. 17. Note that the term used
is "legislation," not "jurisdiction": "The Congress shall have
Power . . . To exercise exclusive Legislation in all Cases

what soever, over such District (not exceeding ten MIles square) as
may, by Cession of particular States, and the Acceptance of
Congress, become the Seat of the Government of the United States,
and to exercise like Authority over all Places purchased by the
Consent of the Legislature of the State in which the Same Shall
be, for the Erection of Forts, Magazines, Arsenals, dock-Yards,
and ot her needful Buil dings. "

195. Anong the independent grants of authority given Congress by
the Constitution are the power to regulate interstate conmerce,
the power to declare war, and the power to make rules for the
Governnent and regulation of the land and naval forces. See U S
Const. art. |, =8.

196. The United States does not exercise any type of legislative
jurisdiction over about 95% of the land it owns. General Services



Administration, Inventory Report on Jurisdictional Status of
Federal Areas Wthin the States as of June 30, 1957, 11 (Nov. 10,
1959).

197. North Anerican Commercial Co. v. United States, 171 U.S. 110
(1898).

198. This classification is taken from Att'y Gen., Report of the
Interdepartnmental Conmittee for the Study of Jurisdiction over
Federal Areas within the States 10, 11 (Part I, 1957).
[Hereafter cited in this Chapter as Report]. It can also be found
in AR 405-20, paras. 3, 4.

199. Act of Mar. 2, 1795, chap. 40, =1, 1 Stat. 426, provided that
State reservations of the right to serve process on sonme kinds of
lands would not invalidate a cession of exclusive jurisdiction
over those lands. As to any kind of land, the Supreme Court has

hel d: "There is nothing inconpatible wth the exclusive
sovereignty or jurisdiction of one state that it should permt
another State to execute its process within its limts." United
States v. Cornell, 2 Mass. 60, cited in Fort Leavenworth Railroad

v. Lowe, 114 U.S. 525, 534 (1885). See also United States v.
Knapp, 26 F. Cas. 792 (S.D.N. Y. 1849) (No. 15,538); United States
v. Davis, 25 F. Cas. 781 (C.C.D. Mass. 1892) (No. 14,930); United
States v. Cornell, 25 F. Cas. 646 (C.C.D.R. 1. 1819) (No. 14,867);
United States v. Travers, 28 F. Cas. 204 (C.C.D. Mass. 1814) (No.
16, 537).

200. State or local fire, police, and sanitation services, and
rights incident to residence or domcile such as the attendance at
State or local schools, and access to the authority of State or
| ocal courts, officials, or laws in matters relating to probate,
donmestic relations, notarization, and inquests may be denied
residents of exclusive jurisdiction areas. AR 405-20, para. 4.
See infra para. 2.10.

201. AR 405-20, paras. 4, 5.

202.1d. at para. 6.

203. | owa Code Ann. «1.4.

204. Mnn. Stat. Ann. «1.041.

205. Va. Code «7.1-18.1.



206. For a statenent as to the responsibilities of the Corps of
Engi neers in providing acquisition nmaps, marking boundaries, and
conducting surveys, see AR 405-10, para. 2-19.

207. For exanple, AR 215-2, paras. 330 and 331, provide that
bi ngo ganes and Monte Carlo nights my be held on exclusive
jurisdiction installations and other installations where ganing is
allowed by the State or host country.

208.218 U.S. 245 (1910). See al so Markham v. United States, 215
F.2d 56 (4th Cir. 1954); Act of Feb. 1, 1940, chap. 18, 54 Stat.
19 (codified at 33 US C 733, 40 US. C. 255 50 US.C
& 175) .

209.218 U.S. at 252.

210.240 F.2d 122 (5th Gir.), cert. denied, 353 U.S. 915 (1957).

211.1d. at 127.

212.1d. at 129.

213. See supra para. 2-3.

214.1d

215.See Brown v. United States, 257 F. 46, 51 (5th Cir. 1919),
rev'd on other grounds, 256 U.S. 335 (1921). Courts wll take
judicial notice of facts that vest the United States with
exclusive jurisdiction. Hudspeth v. United States, 223 F.2d 848
(5th Cir. 1955). Also, administrative interpretations by
Government officials in this area are given great weight. Bowen
v. Johnston, 306 U S. 19 (1939). See also Vincent v. GCeneral
Dynami cs Corp., 427 F. Supp. 786 (N.D. Tex. 1972).

216.U.S. Const. art. 1V, =3, cl. 2. (The Property C ause).

217.Cf. Puerto Rico v. Esso Standard G| Co., 332 F.2d 624 (1st
Cir. 1964).

218.U.S. Const. art. |, =8, cl. 17.
219.See 12 Op. Att'y Gen. 428 (1868) (consent of the State

constitutional convention is insufficient to effect transfer of
jurisdiction to the United States).



220. United States v. Tucker, 122 Fed. 518 (WD. Ky. 1903).

221.James v. Dravo Contracting Co., 302 U S. 134 (1937); Silas
Mason Co. v. Tax Commn, 302 U S 186 (1937); Holt v. United
States, 218 U.S. 245 (1910).

222.39 Op. Att'y Gen. 99 (1937).

223. Hunmbl e Pi pe Line Co. v. Waggoner, 376 U.S. 369 (1964); Rodnman
v. Pothier, 285 F. 632 (D.R 1. 1923), aff'd, 264 U S. 399 (1924);
M ssi ssi ppi River Fuel Corp. v. Fontenot, 234 F.2d 898 (5th Cir.),
cert. denied, 352 U S. 916 (1956) (question raised but decision
based on other grounds).

224. Hunbl e Pi pe Line Co. v. Waggoner, 375 U.S. 369 (1964); United
States v. Tucker, 122 F. 518 (WD. Ky. 1903). But cf. Silas Mason
Co. v. Tax Conmin, 302 U. S. 186 (1937).

225.United States v. Tierney, 28 F. Cas. 159 (C.C.S.D. Ohio 1864)
(No. 16,517).

226. Ex parte Hebard, 11 F. Cas. 1010 (C.C.D. Kan. 1877) (No.
6, 312).

227.U.S. Const. art, |, =8, cl. 17

228.New Orleans v. United States, 35 U S. (10 Pet.) 662 (1836);
United States v. Bevans, 16 U S. (3 Weat.) 336 (1818). See also
26 Op. Att'y Gen. 289, 297 (1907); 38 Op. Att'y Gen. 185 (1935).
229.302 U.S. 134 (1937).

230.1d. at 142-3. Not every Federal holding is a "building."
Forests, parks, ranges, wild life sanctuaries, flood control, and
simlar holdings, apparently would not be covered by the term

Collins v. Yosemite Park Co., 304 U.S. 518 (1938).

231.See In re O Connor, 37 Ws. 379 (1875); United States v.

Rai |l road Bridge Co., 27 F. Cas. 686, 692 (C.C.N.D. Ill. 1855) (No.
16, 114).
232. . Code Ann. chap. 15-3 (1971). These sections are

representative of consent and cession | aws.

233.114 U. S. 525 (1885).



234.1d. at 540-2. The cession method has been recognized in many
subsequent decisions. Paul v. United States, 371 U S. 245 (1963);
Bowen v. Johnston, 306 U S. 19 (1939); Collins v. Yosenmite Park
Co., 304 U.S. 518 (1938); Standard G| Co. of California, 291 U S
242 (1934); Battle v. United States, 209 U S. 36 (1908); Benson v.
United States, 146 U. S. 325 (1892).

235.Benson v. United States, 146 U. S. 325 (1892); Fort Leavenworth
Railroad v. Lowe, 114 U S. 525 (1885); Chicago, RI1. & P. Ry. v.
McGEinn, 114 U.S. 542 (1885).

236.United States v. Unzeut a, 281 U. S 138 (1930); Fort
Leavenworth Railroad v. Lowe, 114 U. S. 525 (1885); Chicago, RI. &
P. Ry. v. M@dinn, 114 U S. 542 (1885).

237.Petersen v. United States, 191 F.2d 154 (9th Cir.), cert.
deni ed, 342 U.S. 885 (1951).

238.United States v. Schuster, 220 F. Supp. 61 (E.D. Va. 1963).
239.114 U.S. 525 (1885).

240.1d. at 526. This conclusion had been suggested by earlier
deci si ons. Langford v. Monteith, 102 U S. 145 (1880); Cay v.
State, 4 Kan. 4 (1866).

241.See e.g., chap. 664, Act of July 10, 1890, 26 Stat. 222
(Wom ng); chap. 3335, Act of June 16, 1906, 34 Stat. 267
(Gl ahoma); Act of July 7, 1958, Pub. L. No. 85-508, 72 Stat. 339
(Al aska); Act of Mrch 18, 1959, Pub. L. No. 86-3, 73 Stat. 4
(Hawai i) .

242. United States v. Cornell, 25 F. Cas. 646, 649 (C.C.D.RI.
1819) (No. 14,867). In Commonweal th v. Young, 1 Jour. Juris. 47
(Pa. 1818), it was suggested that concurrent jurisdiction was an
i mpossibility.

243.114 U.S. 525 (1885).

244.1d. at 539.

245. United States v. Unzeuta, 281 U.S. 138 (1930); Crook, Horner &
Co. v. Od Point Confort Hotel Co., 54 F. 604 (C.C.E.D. va. 1893).

246.302 U.S. 134 (1937).



247.1d. at 148-9.
248. Fort Leavenworth Railroad v. Lowe, 144 U.S. 525 (1885).

249.U.S. Const., art. VI, cl. 2. As a State cannot positively
legislate with respect to a Federal function, it cannot supply
this authority by a purported reservation of it.

250. State constitutional provisions nmay affect the nmatter. A
State statute purportedly ceding exclusive jurisdiction was held
not to surrender tax authority in view of a State constitutional
provi sion that denied the |egislature the power to surrender the
State right to tax. |1.B.M Corp. v. Evans, 213 Ga. 333, 99 S.E. 2d
220 (1957). Contra Hardin County Bd. of Supervisors v. Kentucky
Li mousi nes, 293 S.W2d 239 (Ky. 1956).

251.Steele v. Halligan, 229 F. 1011 (WD. Wash. 1916); State ex
rel. Bd. of Commirs v. Bruce, 104 Mont. 500, 69 P.2d 97 (1937),
106 Mont. 322, 77 P.2d 403 (1938), aff'd, 305 U S. 577 (1938).
Contra United States v. Watkins, 22 F.2d 437 (N.D. Calif. 1927);
Six Cos., Inc. v. De Vinney, 2 F. Supp. 693 (D. Nev. 1933); Valley
County v. Thomas, 109 Mont. 345, 97 P.2d 345 (1939); State v.
Mendez, 57 Nev. 192, 61 P.2d 300 (1936); G Il v. State, 141 Tenn.

379, 210 S.W 637 (1919).

252.371 U.S. 25 (1963).

253.319 F.2d 673 (4th Gir.), cert. denied, 375 U.S. 913 (1963).

254.1d. at 677.

255. At ki nson v. State Tax Conmin, 303 U. S. 20 (1938); Mason Co. V.
Tax Commin, 302 U S. 186 (1937); Fort Leavenworth Railroad v.
Lowe, 114 U.S. 525 (1885).

256. Act of Feb. 1, 1940, chap. 18, 54 Stat. 19 (codified at 33
US. C 733, 40 U S.C. «255, 50 US. C «175). See, e.g., Adans
v. United States, 319 U.S. 312, 314-315 (1943) (failure to file
acceptance did not pass jurisdiction over nmilitary |and acquired
after enactnent of 1940 statute; Federal court therefore |acked
jurisdiction over soldiers charged with rape). See also DeKalb
County v. Henry C. Beck Co., 382 F.2d 992 (5th Cir. 1967).

257.302 U.S. 186 (1937).



258.1d. at 207-8. Cf. Humble Pipe Line Co. v. Waggoner, 376 U.S.
369 (1964).

259.303 U. S. 20 (1938).

260.215 F.2d 56 (4th Gir. 1954), cert. denied, 348 U.S. 939
(1955) .

261.1d. at 58. Conpare Markham with United States ex rel. Geer
v. Pate, 393 F.2d 44 (7th Cir.), cert. denied, 393 U S. 890 (1968)
(State nurder defendant unsuccessfully argued that only a Federa
court could exercise jurisdiction over him because he incorrectly
t hought nurder occurred on Federal |and acquired in 1931).

262.376 U.S. 369 (1964).

263.1d. at 373-4.

264.378 P.2d 633 (Col 0. 1963).

265.1d. at 637. Conpare the related problem where the United

States purports to retrocede jurisdiction that is not accepted by
the State. The "legal no-man's | and" situation can arise in other

respects. In the notorious Tully case, a nurder was conmitted at
Fort M ssoula, Montana. The State courts and then the Federa
court, in turn, discharged the accused, all finding a l|ack of

| egislative jurisdiction over the area. Conpare State v. Tully,
31 Mont. 365, 78 P. 760 (1904), with United States v. Tully, 140
F. 899 (C.C.D. Mont. 1905).

266. See Report, supra note 181, at 60.

267.114 U.S. 525 (1885).
268.371 U.S. 245 (1963).

269.319 F.2d 673 (4th Gir.) cert. denied, 375 U.S. 913 (1963).

270.1d. at 679-80.

271.United States v. Unzeuta, 281 U S. 138 (1930); VYell owstone
Park Transp. Co. v. @Gllatin County, 31 F.2d 644 (9th Cir.), cert.
deni ed, 280 U.S. 555 (1929).

272.Since Feb. 1, 1940, the United States acquires only such
jurisdiction as it expressly accepts. See para. 26d, supra.



Where jurisdiction is reserved at the tine the State is adnmtted

to the Union, the ternms of the statehood act govern the extent of

jurisdiction reserved. In the case of Alaska and Hawaii, for

i nstance, only a formof concurrent jurisdiction was reserved with

respect to military reservations. See Act of March 18, 1959, &«
16(b), Pub. L. No. 86-3, 73 Stat. 4 (Hawaii); Act of July 7, 1958,

#11(b), Pub. L. No. 85-508, 72 Stat. 339 (Al aska).

273.367 S.W2d 129 (Ct. App. Ky. 1963).
274.1d. at 133.

275.Paul v. United States, 371 U S. 245 (1963); Mason Co. v. Tax
Commin, 302 U.S. 186, 197 (1937).

276.U.S. Const. art. |, =8, cl. 17. See Phillips v. Payne, 92
U S. 130 (1876).

277.16 Stat. 399 (1871). See Renner v. Bennett, 21 Chio St. 431
(1871).

278.114 U.S. 525 (1885).

279. The Secretary of the Arnmy has authority to conduct all affairs
of the DA. 10 U S.C. «3012. Note that heads of departnments my
sonmeti nmes acconplish a surrender of jurisdiction by use of genera
statutory authority to dispose of and | ease real property.

280.10 U S.C. «2683.

281.E.g., Act of July 28, 1964, Pub. L. No. 88-384, 78 Stat. 336
(Fort Devens, Massachusetts); Act of Sept. 5, 1962, Pub. L. No

87-640, 76 Stat. 438 (Fort Hancock, New Jersey); Act of Aug. 25

1961, Pub. L. No. 87-160, 75 Stat. 398 (Fort Sheridan, Illinois);
Act of Aug. 28, 1958, Pub. L. No. 85-813, 72 Stat. 979 (Fort
Custer, Mchigan). Sone statutes retrocede jurisdiction directly,
rather than giving authority to the Secretary to do so. E.g., Act
of Aug. 30, 1964, Pub. L. No. 88-501, 78 Stat. 619 (outright
retrocession to Kansas of exclusive jurisdiction over areas

surroundi ng Fort Leavenworth conditioned on acceptance by Kansas).

282. Act of June 30, 1971, Pub. L. No. 92-36, 85 Stat. 88 (land
acquired from Mexico in 1963 after border dispute ceded to Texas
together with legislative jurisdiction); Act of Aug. 9, 1969, Pub
L. No. 91-57, 83 Stat. 100 (authorizing the Secretary of the



Interior to convey parts of the Great Snoky Muntains National
Park of Tennessee together wth legislative jurisdiction to
Tennessee).

283. Act of Oct. 23, 1962, &1, Pub. L. No. 87-852, 76 Stat. 1129
(codified at 40 U.S.C. «319). See AR 405-80, para. 3-14.

284.114 U.S. 525 (1885).

285.1d. at 542.

286.146 U.S. 325 (1892).

287.1d. at 331.

288.278 U. S. 439 (1929). However, Congress can consent to State
taxation of the |lessee as under the Mlitary Leasing Act of 1947
and the Wherry MIlitary Housing Act of 1949. Offutt Housing Co

v. Sarpy County, 351 U S. 253 (1956).

289.281 U.S. 138 (1930).

290.376 U.S. 369 (1964).

291.327 U.S. 558 (1946).

292. |ld. at 563-4. See also United States v. Goings, 504 F.2d
809 (8th Cir. 1974) (jurisdiction termnated over land sold to
I ndian corporation subject to a national security clause that
al l oned Governnment reentry in a national emnergency).

293. See supra note 179.

294.54 F. 604 (C.C.E.D. Va. 1893).

295.162 U. S. 399 (1896).

296.1d. at 404 (enphasis added).

297.376 U.S. 369 (1964).

298. AR 405-80, paras. 1-4, 3-4 to 3-6.

299.1d. at para. 3-1.



300. Arlington Hotel Co. v. Fant, 278 U. S. 439 (1929).
301. United States v. Unzeuta, 281 U.S. 138 (1930).

302. cDonell & Miurphy v. Lunday, 191 la. 611, 132 P.2d 322
(1942); Otinger Bros. v. Cark, 191 kla. 488, 131 P.2d 94

(1942); Renner v. Bennett, 21 Chio St. 431 (1871). It is not
al ways  benefici al for the State to recover | egi sl ative
jurisdiction, as it assunes numerous sovereign obligations by so
doi ng. There have been instances where the State has refused to

accept the proffer of jurisdiction.
303.114 U.S. 525 (1885).

304.1d. at 540. It is apparent that the Court's decision is not
directly on point, as it relates only to cession of jurisdiction
by a State to the United States.

305. See supra para. 2-7c¢c(1l) and notes 278, 279. See also State v.
Lohnes, 69 N.W2d 508 (Sup. C. N.D. 1955). Problens arise with
respect to what nethod of acceptance conforns with the laws of a
particular State. Mst States have not enacted |laws dealing with
acceptance of jurisdiction surrendered by the United States.

306.327 U.S. 558 (1946).
307.1d. at 564.
308.113 Cal. 2d 824, 249 P.2d 318 (1952).

309.1d. at 828-9, 249 P.2d at 321-2. A nunber of authorities
refer to Federal l|egislation of the type described as "receding”
jurisdiction to the States. See Report, supra note 181, 190-248.
But see the definition of "exclusive legislative jurisdiction" in
id. at 10, which is identical to that stated in supra para. 2-
5b(1).

310.398 U. S. 419 (1970).
311.1d. at 424-5.
312. See supra para. 2-5a.

313.See O futt Housing Co. v. Sarpy County, 351 U S. 253, 260
(1956) .



314. AR 405-20, para. 5.
315.1d. at para. 6b(1).

316.1d. at para. 6b(2).
317. Report, supra note 181, 69-79 (Part |, 1956). For a
commentary on the need for legislation, see Note, Federa

Encl aves- - Through the Looking d ass--Darkly, 15 Syracuse L. Rev.

754-62 (1964).

295. Webster's Third New International Dictionary (1971 ed.).
296. Poll ard's Lessee v. Hagan, 44 U.S. (3 How.) 212, 223 (1845).
297. Fort Leavenworth Railroad v. Lowe, 114 U.S. 525, 526 (1885).

298. Johnson v. Yellow Cab Transit Co., 321 U. S. 383 (1944); Murphy
v. Love, 249 F.2d 783 (10th Cir. 1957).

299.304 U.S. 518 (1938).
300.1d. at 538.

301. This view also has been applied to stop California from
enforcing minimm wholesale mlk prices to appropriated fund
activities on exclusive jurisdiction installations. Pacific Coast
Dairy, Inc. v. Departnent of Agriculture of Calif., 318 U S. 285,
rehearing denied, 318 U. S. 801 (1943). See Paul v. United States,
371 U.S. 245 (1963). Cf. Polar Ice Cream & Creanery Co. V.
Andrews, 375 U.S. 361 (1964) (Suprene Court upheld a State tax on
a mlk distributor neasured by gallons distributed, where sone
di stributions were to Federal activities l|ocated on exclusive
jurisdiction areas).

302.412 U. S. 363 (1973), on remand, 378 F. Supp. 558 (S.D. M ss.
1974), rev'd, 421 U. S. 599 (1975).

303.412 U.S. at 376-78.
304.695 F.2d 136 (5th Cir. 1983).
305. DOD policy concerning al coholic beverages is contained in DOD

Dir. 1015.3 (codified at 32 CF.R 261.1-6). Arny policy
concerning al coholic beverages is contained in AR 215-2, chap. 4.



306.695 F.2d at 141.

307.1d. AR 215-2, para. 4 14a requires that transportation of
al coholic beverages off installations be in accordance with State
I aw.

308.110 S. Ct. 1986 (1990).
309.1d. at 1999.

310.U.S. Const. art. VI, cl. 2. Even in the absence of exclusive
jurisdiction, the United States is imune from taxation whose
legal incidence falls on the United States. United States v.
M ssi ssi ppi Tax Commin, 421 U.S. 599, 613-614 (1975). See also 63
Conmp. Gen. 49 (1983) (change in statutory |anguage that nade
econoni ¢ but not |egal incidence of Vernont gas tax fall on United
States pernitted taxation of Governnent). See generally infra
para. 2-13. In Paul v. United States, 371 U S. 245 (1963),
Federal procurenent policy that requires conpetitive bidding
preenpted attenpts by California to enforce inflated nininum
whol esale m Ik prices on sales to appropriated fund activities on
nonexclusive jurisdiction mlitary installations. AR 215-2, para.
4-12b correctly provi des t hat nonappr opri at ed fund
instrunmentalities enjoy inmunity from State taxation of sales of
al coholic beverages. This is an exerci se of suprenacy.

311.344 U.S. 624 (1953).

312.4 U. S.C. «105-107.

313.344 U.S. at 626-627.

314. State statutes nornmally do not pernmt a political subdivision
to annex territory not contiguous to its boundaries. See

generally Hammock, Annexation of Mlitary Reservations by
Political Subdivisions, 11 MI. L. Rev. 99 (1961).

315.See, e.g., |I.B.M v. Evans, 213 Ga. 333, 99 S.E.2d 220 (1957)
(State tax on personal property on mlitary reservation upheld as
| egi sl ature | acked power under constitution to not tax property on
| and once owned by State).

316. United States v. City of Leavenworth, 443 F. Supp. 274, 281-
283 (D. Kan. 1977).



317. See AR 420-90, para. 2-8 (installations should use free | ocal
firefighting services where feasible).

318.DOD Dir. 4165.6, Real Property Acquisition, Mnagenent and
Di sposal, para. |1VB7 (Dec. 22, 1976); AR 405-25, para. 3.

319. AR 405-25, para. 2b.

320.1d. at para. 3.

321.1d. at para. 2b.

322.1d. at para. 4b.

323.United States v. City of Leavenworth, 443 F. Supp. 274, 280-81
(D. Kan. 1977).

324.443. F. Supp. 274 (D. Kan. 1977).
325.443 F. Supp. at 284-85.

326. No. 82-C-306 (Dist. C. Riley County OCct. 29, 1982) (order
granting summary judgnment). The annexation was invalid because
the city failed to conply with Kan. Stat. Ann. & 12-3001 (1982),
whi ch prohibited enactnment of an ordinance on the sane day as its
i ntroducti on. Mor eover, notice of the proposed annexation was
given only to the United States and not to private |andowners
affected by it as required by Kan. Stat. Ann. =12-520a(c) (1982).

327.334 F. Supp. 881 (D. Neb. 1971), aff'd, 474 F.2d 473 (8th
Cir.), cert. denied, 414 U. S. 827 (1973).

328. 443 F. Supp. at 286-87.
329.714 F.2d 607 (6th Cir. 1983).

330.0hio Rev. Code Ann. «709.01 (1982 Supp.) (providing that
mlitary installations my not be annexed w thout the consent of
the Secretary of Defense or a designee).

331.1982 Kan. Sess. Laws chap. 59 at 325. The Kansas statute
flatly prohibits annexation of any nmilitary installation.
Retroactive to Dec. 31, 1981, it negated the local resolution to
annex Fort Riley.



332.614 F.2d at 612-613.
333.714 F.2d at 612 n.1

334.546 F. Supp. 1204 (D. Mass. 1982). Massachusetts granted the
United States a 2.18 acre parcel of land in 1941 together with

exclusive jurisdiction. The fee interest was subject to a
reverter effective when the land was no |onger used for nava
pur poses. Al'l unrecorded reverters were nade ineffective by a
State statute enacted in 1956. In 1975, the land ceased to be

used for naval purposes and the CGovernnment sought to dispose of
it. The plaintiffs, successors to the State, argued that the |and
reverted to State ownership in 1975 by operation of the reverter
in the original conveyance. The CGovernment argued that by
operation of the 1956 statute, the failure to record the
reversionary interest extinguished it and ownership remained with

the United States. Consequently, the Government argued that
plaintiffs were not entitled to the land free but rather would
have to purchase it. Applying the doctrine that |aws passed by a

State after exclusive jurisdiction has passed cannot affect areas
of exclusive United States jurisdiction (See Section 2.12), the
plaintiffs asserted that the 1956 statute did not apply and
therefore the reversionary interest did not have to be recorded.

To reach this result, the "state-within-a-state" rationale was
relied on by the plaintiffs. The Government successfully argued
that the State law could affect the land because it posed no
interference with Federal interests, relying on the

Howard rational e. The plaintiffs therefore had to purchase the
land fromthe United States. The case illustrates that these two
different views of legislative jurisdiction can be used in nove

ways to protect State and Federal interests.

335.546 F. Supp. at 1209-1210.

336. 1 d.

337. Econoni ¢ Devel opnment and | ndustrial Corp. of Boston v. United
States is illustrative of the creative use to which these
conpeting views can be put. See also First Hardin Nat'l Bank v.

Fort Knox Nat'l Bank, 361 F.2d 276 (6th Cir.), cert. denied, 385
U.S. 959 (1966) (court, relying on Howard, concluded that under
Federal statute permitting a bank to establish a branch bank in
the same county as the location of its principal office, the bank
on Fort Knox could establish an additional branch off the enclave
despite objections of conpetitor bank); Wstern Union Tel egraph
Co. v. Commonwealth of Virginia, 132 S. E. 2d 407 (Va. 1963)




(enclave held to be within State for purposes of statute requiring
public telegraph conpanies to report real and personal property
within the State).

338.E.g., Langdon v. Jaranillo, 80 N.M 255, 454 P.2d 269 (1969);
State ex rel. Wendt v. Smith, 63 Ohio Abs. 31, 103 N E 2d 822
(1951); Parker v. Corcoran, 144 Kan. 714, 128 P.2d 999 (1942);
State ex rel. Lyle v. Wllett, 117 Tenn. 334, 97 S.W 299 (1906);
In re Town of Highlands, 22 N Y.S 137 (Sup. C. 1892); Opinion of
the Justices, 42 Mss. (1 Met.) 580 (1841). Contra Kashman v.
Board of Elections, 54 Msc. 2d 543, 282 N.Y.S.2d 394 (1967)
(dictum; Adanms v. Londeree, 139 WVa. 748, 83 S.E.2d 127 (1954);
Arapajolu v. MMenam n, 113 Cal. App. 2d 824, 249 P.2d 318 (1952).
339.398 U.S. 419 (1970).

340.398 U.S. at 421-422.

341.1d. at 422.

342.18 U S.C. «13.

343.4 U. S.C. «104-10.

344.26 U.S.C. «3305(d).

345.40 U. S.C. «290.

346.398 U.S. at 424-5.

347.139 WVa 748, 83 S.E. 2d 127 (1954).

348.83 S.E.2d at 140-1.

349. Opi nion of the Justices, 42 Mass. (1 Met.) 580 (1841).

350. 144 Col 0. 321, 356 P.2d 267 (1960).

351.356 P.2d at 273-4.

352.DOD Dir. 6400.1, para. D.

353. See generally National Center on Child Abuse and Neglect, U S.

Department of Health and Human Services, Child Abuse and Negl ect
Among the Mlitary (1980); U S. General Accounting Ofice,




Mlitary Child Advocacy Prograns: Victinms of Neglect (1979); AR
608- 10, para. 1-4a.

354. See AR 608-18; AR 608-10; AR 608-1.

355. AR 608-18, para. 3-9a. See DAJA-AL 1976/5788 (29 Sept. 1976);
DAJA- AL 1974/ 4802 (18 Sept. 1974). All law enforcenent and
medi cal personnel are required to report suspected cases of spouse

abuse requiring intervention. AR 608-18, para. 3-9b.

356. DAJA- AL 1983/1468 (28 Jan. 1983), digested in The Arny Lawer,
Feb. 1984, at 47, records that in the case of |local police
services ext ended to excl usive jurisdiction mlitary
installations, the Departnment of Justice informally advised that
police officers would not be considered agents of the United
States in the event of a lawsuit arising fromtheir activities on
the installation and would therefore not be represented by the
United States in litigation. See 28 C. F.R 50.15(a). A court
could <conclude, applying the traditional view of exclusive
jurisdiction, that |ocal officials acting on an exclusive
jurisdiction area lack authority to do so and consequently would
not be entitled to inmunity when sued. See Barr v. Matteo, 360
U.S. 564 (1959); Harlow v. Fitzgerald, 457 U S. 800 (1982). One
remedy for these concerns would be to enter into agreenents to

indemmify or hold local officials harm ess. However, DAJA-AL
1983/ 1468 (28 Jan. 1983) observes that such agreenents offer
consideration for | ocal services and are contracts that

installation commanders cannot enter into by nmeans of the typica

menor andum of understandi ng used in such circunstances. See al so
DAJA- AL 1976/ 4154 (23 Apr. 1976) (Mlitary Traffic Managenent
Command sought authority to conclude indemification agreenent for
| ocal police services).

357.101 Cal. App. 3d 178, 161 Cal. Rptr. 452 (Ct. App. 1980).

358. The court cited the previous edition of AR 608-1. The current
regul ation provides for cooperation with local authorities in
simlar terms. See AR 608-1, paras. 7-2, 7-3. AR 608-1 points
out, for exanple, that children nmay be placed in foster care only
inter alia when "[t]he civilian child welfare placing agency has
authority because of court commtnment or energency (such as
abandonnent) pending court action." 1d. at para. 7-3b.

359.42 U S.C. «620-626.



360.101 Cal. App. 3d at 183, 161 Cal. Rptr. at 455 (quoting 42
U S.C «622(a)(2)).

361.101 Cal. App. 3d at 183, 161 Cal. Rptr. at 455.

362. Board of Chosen Freeholders v. MCorkle, 98 N J. Super. 451,
237 A 2d 640 (App. Div. 1968) (local county unsuccessfully sought
to avoid paying for child welfare programs for Fort Di x residents-
-State guardianship, dependent children, and nmental comtnent
laws apply to Fort Dix despite exclusive jurisdiction).

363.State v. Interest of D.B.S., 137 N.J. Super. 371, 349 A 2d 105
(N.J. Super. 1975) (State juvenile delinquency |laws permtted
State to exercise jurisdiction over Fort Dix youth).

364. Cobb v. Cobb, 406 Mass. 21, 545 N E.2d 1161 (1989).

365. Traditionally, The Judge Advocate General has taken the
position that <child welfare laws do not apply on exclusive
jurisdiction installations. E.g., DAJA-AL 1974/4802 (18 Sept.
1974) (advising Madigan Arny Hospital that Washington courts | ack
jurisdiction over Fort Lewis child abuse cases). See al so DAJA- AL
1972/ 4706 (15 Aug. 1972); DAJA-AL 1972/4336 (6 July 1972). One
option in these cases is to term nate on-post quarters to force
the famly into the local jurisdiction. See DAJA-AL 1973/4732 (17
Sept. 1973) (discussing this option).

366. Opi nion of the Justices, 42 Mass. (1 Met.) 580, 583 (Sup. Jud.
Ct. 1841). cf. Newconb v. Rockport, 183 Mass. 74 (Sup. Jud. Ct.
1903) (discussing effect of | egislative jurisdiction over
i ghthouse and, conceding the I|ighthouse mght be within city
limts, concluding that State statute did not require construction
of school or provision for transportation to |ocal schools).

367. Schwartz v. O Hara Township School Dist., 375 Pa. 440, 100
A 2d 621 (1953); |Independent School Dist. v. Central Education
Agency, 247 S.W2d 597 (C. Civ. App. 1952), aff'd, 152 Tex. 56,
254 S.W2d 357 (1953); MIller v. Hickory Gove School Bd., 162
Kan. 528, 178 P.2d 214 (1947); MOGwm nn v. Board of Education, 33
OChio Op. 433, 649 N E.2d 391 (1945), aff'd 78 Chio App. 405, 69
N. E. 2d 381, appeal disnmissed, 147 Ohio St. 259, 70 N E 2d 776
(1946); In re Annexation of Reno Quarternmster Depot, 180 Kl a.
274, 69 P.2d 659 (1937); Rolland v. School Dist., 132 Neb. 281,
271 N.W 805 (1937); Rockwell v. Independent School Dist., 48 S.D.




137, 202 N.W 478 (1925); Hufford v. Herrold, 189 lowa 853, 179
N.W 53 (1920).

368.M I ler v. Hickory Gove School Bd., 162 Kan. 528, 178 P.2d 214
(1947); Tagge v. Gulzow, 132 Neb. 276, 271 N.W 803 (1937).

369. Schwartz v. O Hara Township School Dist., 375 Pa. 440, 100
A 2d 621 (1953); School Dist. #20 v. Steele, 46 S.D. 589, 195 N. W
448 (1923).

370.E.g., Texas, Nebraska, and possibly others. See Report 219
(Pt. 11, 1957). See also Du-Pont-Fort Lewis School District No. 7
v. Clover Park School District, 396 P.2d 979 (Wash. 1969)
(Washington |law extends right to education to post residents--at
issue was which of two school districts was entitled to

"attendance credits").

371. Act of Sept. 30, 1950, chap. 1124, 64 Stat. 1101 (codified at
20 U S.C. == 236-244, 631-636). Not all mlitary children are
educated in State-run schools. Under = 6 of the sane act that
authorized inpact aid, Federally-run schools also were authorized.
These "Section 6" schools are funded by the Departnent of Defense
and run by the Department of Education. See Omi bus Educati on
Reconciliation Act of 1981, «505(c), Pub. L. No. 97-35, 95 Stat.

442, Section 6 school systems exist at Wst Point and Forts
Benni ng, Bragg, Canpbell, Jackson, Knox, MC ellan, Rucker, and
Stewart. Procedures for Section 6 school administration and

funding are contained in 32 C.F. R pt. 222 and AR 352-3. See al so
DAJA- AL 1983/2793 (3 Oct. 1983) (considering inpact of 1981 Budget
Reconciliation Act on Section 6 progran.

372.See, e.g., Omibus Budget Reconciliation Act, 505, Pub. L.
No. 97-35, 95 Stat. 357 (1981).

373.Va. Code ex22.1-3, 5 (1980).
374.N.C. Gen. Stat. «115C- 366.1 (1982).
375.728 F.2d 628 (4th Cir. 1984).

376.1d. at 633-635. See also Lenon v. Bossier Parish School
Board, 240 F. Supp. 709 (WD. La. 1965), aff'd, 370 F.2d 847 (5th
Cir.), cert. denied, 388 U S 911 (1967) (contractual argunent
used successfully in desegregation case involving education of
mlitary children in local schools); United States v. Sumter
County School District No. 2, 232 F. Supp. 945 (E.D.S.C. 1964)




(local school board enjoined from denying educational access to
mlitary children because of assurances nade in connection wth
receipt of inpact aid that they would be educated equally with
| ocal children).

377.728 F.2d at 636.
378. See Bank of Phoebus v. Byrum 110 Va. 708, 67 S.E. 349 (1910).

379.See generally 20 Am Jur. 2d Courts =20121-127 (1965); 21
C.J.S. Courts e#38-49 (1940).

380. See Pendl eton v. Pendleton, 109 Kan. 600, 201 P.62 (1921);

Matter of Grant, 83 Msc. 257, 144 N Y.S. 567 (1913).
381.150 Md. 592, 133 A 729 (1926).

382. Accord Chaney v. Chaney, 53 N M 66, 201 P.2d 782 (1949);
Dicks v. Dicks, 177 Ga. 379, 170 S.E. 245 (1933). Cf. Crownover
v. Crownover, 58 N.M 597, 274 P.2d 127 (1954); Darbie v. Darbie,
195 Ga. 769, 25 S.E.2d 685 (1943); Craig v. Craig, 143 Kan. 624,
56 P.2d 464, clarification denied, 144 Kan. 155, 59 P.2d 1101
(1936). The latter three cases involved interpretation of State
st at utes, enacted in the interim whi ch extended divorce
jurisdiction to residents of Federal areas.

383.150 Md. at 603, 133 A at 732-3.

384. Shea v. Cehan, 70 Ga. App. 229, 28 S.E.2d 181 (1943); In re
Kernan, 247 A.D. 664, 288 N Y.S. 329 (1936); aff'd, 272 N. Y. 560;
4 NE2d 737 (1936); Bliss v. Bliss, 133 M. 61, 104 A 467
(1918); Divine v. Unaka Nat'l Bank, 125 Tenn. 98, 140 S.W 747

(1911).

385.E.g., Fla. Stat. Ann. 47.081 (Harrison 1976) (service nenbers
and famly menbers "within the State" are prima facie State
residents for purposes of any suit); Tenn. Code Ann. «36-803
(1977 repl. vol.) (presunption that service nenber or spouse is
State resident for purpose of divorce actions where resident for
at least 1 year); Va. Code. «20-97 (1983) (service nenbers and
spouses |living together for at |least 6 nonths presuned to be State
residents for purposes of divorce).

386.10 U.S.C. e 4712-13 (Arny); 10 U S. C. & 6522 (Navy); 38
U S. C. e 5220-28 (Veterans Administration); 42 U S. C. .« 248
(Public Health Service).



387.See Martin v. House 39 F. 694 (C.C.E.D. Ark. 1888); Wodfin v.
Phoebus, 30 F. 289 (C.C.E.D. Va. 1887); United States v. Ml ntosh,
57 F.2d 573, 2 F. Supp. 244 (E.D. Va. 1932), appeal dism ssed, 70
F.2d 507 (4th Cir.), cert. denied, 293 U. S. 586 (1934); In re Town
of Highlands, 22 N.Y.S. 137 (Sup. C. 1892); Dibble v. Capp, 31
How. Pr. 420 (Buffalo Super. Ct. 1866).

388. JAGA 1963/3645 (28 Feb. 1963). In Shea v. Gehan, 70 Ga. App.
229, 28 S.E.2d 181 (1943), it was held that a county court had
jurisdiction to commit a person to a veterans' hospital as insane,
al though the hospital was |ocated on | and under exclusive Federal
jurisdiction and the person was a patient in the hospital and not
a resident of Ceorgia.

389. JAGA 1962/ 3507 (26 Feb. 1962). The rationale of this opinion
is supported by Corbett v. Nutt, 77 U S. 464 (1870). Cf. Cobb v.
Cobb, 406 Mss. 21, 545 N E 2d 1161 (1989) (restraining order
barring nonmilitary spouse from Government quarters effective
since no apparent interference wth jurisdiction asserted by
Federal Governnent).

390.28 U. S.C. «1332.
391.28 U S.C. «1331.

392. E. g., Jagiella v. Jagiella, 647 F.2d 561, 563 (5th Cir.

1981); Sadat v. Mertes, 615 F.2d 1176, 1180 (7th Cir. 1980); Hawes
v. Club Ecuestre El Conmandante, 598 F.2d 698, 701-702 (1st Cir.

1979). In Vitro v. Town of Carnmel, 433 F. Supp. 1110 (S.D.N.Y.
1977), a soldier stationed at Fort Hamilton tried to sue a town in
New York for injuries arising out of an autonpbile accident. He

clainmed he was diverse fromthe town because he was a citizen of
Arkansas. Although originally from New York, he nmoved with his
parents to Arkansas and established a new domcile. Enlistment in
the Arny and being stationed at Fort Hamilton did not change his
domicile or citizenship and consequently diversity jurisdiction
exi st ed.

393. See generally Crouch v. Crouch, 566 F.2d 486 (5th Cir. 1978);
Phillips, Nizer, Benjamin, Krim & Ballon v. Rosenstiel, 490 F.2d
509 (2d Cir. 1973); Spindel v. Spindel, 283 F. Supp. 797 (E.D.N.Y.
1968); Ostromv. Ostrom 231 F.2d 193 (9th Cir. 1955); Bercovitch
v. Tanburn, 103 F. Supp. 62 (S.D.N. Y. 1952). See al so P. Bator,
P. Mshkin, D. Shapiro and H Wechsler, Hart & Wechsler's The
Federal Courts and the Federal System 1189-92 (2d ed. 1973).




394. Looney v. Capital Bank, 235 F.2d 436 (5th Cir.), cert. denied,
523 U.S. 925 (1956); McCan v. First Nat'l Bank of Portland, 139 F
Supp. 224 (D. Ore. 1954). Cf. 18 U.S.C. 4244,

395. Crouch v. Crouch, 566 F.2d 486, 487 (5th Cir. 1978).

396. United States v. Cornell, 25 F. Cas. 646 (C.C.D.R 1. 1819)
(No. 14,867); United States v. Travers, 28 F. Cas. 204 (C.C.D
Mass. 1814) (No. 16,537).

397. Cockburn v. WIIman, 301 Md. 575, 257 S.W 458 (1923).

398. See Act of Mar. 2, 1795, chap. 40, 1 Stat. 426. See also 23
Op. Att'y Gen. 254 (1900) and People of the State of California v.
United States, 235 F.2d 647, 655, 661 (9th Cir. 1956). Even where
service or process wuld otherwise be invalid wunder this
principle, an individual nmy voluntarily accept service in
accordance with the |aws of the State issuing the process. See AR
27-40, para. 1-7.

399. AR 27-40, para. 1-7b(3)(b).
400. A reservation by a State of the right to "execute" process
retains no nore authority in the State than a right to "serve"

process. Rogers v. Squier, 157 F.2d 948 (9th Cir. 1946).

401. See generally 72 C. J.S. Process =1 (1951).

402.See, e.g., S. Wintraub, City of Philadelphia v. John E
Bul li on--The Federal Enclave is Not a Sanctuary, The Arny Lawyer
Jan. 1980 n.4 at 15 (Commandant of Fourth Naval District in
Phi | adel phia required his legal office to review docunents prior
to service).

403. United States v. Cornell, 25 F. Cas. 646, 648-649 (C.C.D.R |

1819) (No. 14,867) (reservation of right to serve crimnal process
"meant to prevent these lands from beconming a sanctuary for
fugitives from justice, for acts done within the acknow edged
jurisdiction of the State"); People v. Muse 203 Cal. 782, 265 P
944, appeal dismissed, 278 U S. 614 (1928) (State sodony
conviction reversed where conmmtted at old soldier's home subject
to exclusive Federal jurisdiction); People v. Kraus, 212 A D
397, 207 N.Y.S. 87 (1924) (State bookmmki ng conviction comrtted
at Brooklyn Navy Yard which was subject to exclusive U S.
jurisdiction); Lasher v. State, 30 Tex. Cr. App. 387, 17 S.W 1064
(1891) (soldier's State forgery conviction reversed where offense




committed on an exclusive jurisdiction installation); Comobnwealth
v. Clary, 8 Mass. 72, 76-77 (1811) (State conviction for unlawful
sale of liquor at Springfield Arsenal reversed--purpose of process
reservation to prevent territory from beconming a sanctuary).
Conpare State v. Allard, 313 A 2d 439 (Me. Sup. Jud. Ct. 1973)
(lack of exclusive jurisdiction over Federal area permtted

arrest). Some State statutes may expressly restrict t he
reservation to incidents occurring off the enclave. In one
statute, for exanple, Kansas reserved the right to serve process
"in suits . . . for or on account of rights acquired, obligations
incurred, or crimes comitted in said

State, but outside of said cession and reservation.” Laws of Kan.

of 1875, at 95, cited in People v. Kraus, 212 A D. 397, 207
N.Y.S. 87, 90 (1924). Al npbst exactly the sanme | anguage was used by
Congress when, reserving legislative jurisdiction over mlitary
lands in Alaska on Statehood, it ceded the right to serve civil
and crininal process to the new State. Act of July 7, 1958, =«
11(b) (1), Pub. L. No. 85-508, 72 Stat. 339.

404.211 F. Supp. 457 (D. Me. 1962).

405.391 F.2d 523 (9th Cir. 1968). See also Knott Corp. v. Furnman,
163 F.2d 199 (4th Cir.), cert. denied, 332 US. 809 (1947);
Ackerley v. Commercial Credit Co., 111 F. Supp. 92 (D.N.J. 1963);
Brennan v. Shipe, 414 Pa. 258, 199 A 2d 467 (1964); City of
Phi | adel phia v. Bullion, 28 Pa. Conmw. 485, 368 A.2d 1375, appeal
denied for want of substantial Federal question, 434 U S 914
(1977).

406.391 F.2d at 524. See 29 U. S.C. «185(a).

407.391 F.2d at 524-525. See Mont. R Civ. P. 4B(1).

408.391 F.2d at 525.

409. 344 U.S. 624 (1953).

410. See, e.g., Stockwell v. Page Aircraft Miintenance Inc., 212 F.
Supp. 102 (M D. Ala. 1962) (service on CGovernment contractor on
encl ave does not interfere with Federal function).

411. Op JAGAF 1955/33 (22 July 1955), 5 Dig. Ops. Posts etc.,
#25.9. Cf. JAGA 1951/6857 (21 Nov. 1951), 1 Dig. Ops. MI. Pers.

3. 5. Aﬁhough these opinions are post-Internati onal Shoe, they
were witten before the explosive growh of |ong-arm statutes.




412. AR 27-40, para. 1-7.
413.10 U.S. C. «814.

414. AR 600-40, para. 6.
415.1d.

416. DAJA- AL 1975/3597 (8 Apr. 1975). Al t hough bail bondsnmen may
be allowed to enter mlitary installations, the commander may not
assist in the actual seizure of the individual, although the
| ocation of the individual can be disclosed.

417. AR 600-40, para. 6.

418. AR 27-40, para. 10-2.

419.10 U.S.C. =982 (Supp. V 1987).

420.DOD Dir. 5525.8, codified at 32 C.F.R pt. 144
421. AR 27-40, para. 10-2b.

422.1d. at para. 10-2c, 10-3.

423.

d. at para. 10-5.

424. See Murray v. Joe Gerrick & Company, 291 U.S. 315, 319 (1934).

425. Act of Feb. 1, 1928, chap. 15, 45 Stat. 54 (codified at 16
U S.C. «457).

426. St okes v. Adair, 265 F.2d 662 (4th Cir. 1959). Al t hough a

Federal court nmy have jurisdiction, venue may be inproper. See
Reed v. Charizio, 183 F. Supp. 52 (E.D. Va. 1960) (construing
A berding v. Illinois Central R Co., 346 U S. 338 (1953)). Cf .

Brennan v. Shipe, 414 Pa. 258, 199 A 2d 467 (1964) (State court
exercised jurisdiction over accident occurring on enclave, holding
that 16 U S.C. =457 allows State |law to operate on installation).

427.Vasina v. Grunman Corp., 644 F.2d 112 (2d Cir. 1981) (strict
liability in tort applied to wongful death action arising from
Air Force crash in Oegon brought against plane's nmanufacturer--
all the State's law applies to wongful death and personal injury



actions). See also Ashley v. United States, 214 F. Supp. 39 (D
Neb. 1963).

428.Internal Revenue Code of 1954, chap. 736, 68A Stat. 446
(codified at 26 U . S.C. «3305(d)). Oher provisions of 28 U S. C
# 3305 require Federal agencies to effect wthholding, nake
contributions, and otherwise conply wth State unenploynent
conpensation | aws.

429.291 U. S. 315 (1934).

430. Act of June 25, 1936, chap. 822, =1, 2, 49 Stat. 1938, 1939
(codified at 40 U . S.C. «290).

431. Prescott v. United States, 523 F. Supp. 918 (D. Nev. 1981).

432. Roel of s v. United States, 501 F.2d 87, 92-95 (5th Cir. 1974),
cert. denied, 423 U S. 830 (1975).

433.1d.; Peak v. Small Business Administration, 660 F.2d 375, 378
(8th Cir. 1981); Giffin v. United States, 644 F.2d 846, 847-48
(10th Cir. 1981).

434. Act of Feb. 23, 1799, chap. 12, =1, 1 Stat. 619 (codified as
anended at 42 U . S.C. «97).

435. Act of Feb. 28, 1958, Pub. L. No. 85-337, 72 Stat. 29
(codified at 10 U.S.C. «2671(a)).

436. Act of Sept. 15, 1960, Pub. L. No. 86-797, 74 Stat. 1052
(codified at 16 U.S.C. «670a).

437.1958 U.S. Code Cong. & Adnmin. News 2230-2231.
438.10 U.S.C. «2671(c).
439.10 U.S.C. «2671(a)(3).

440. AR 420-74, para. 5-3a. AR 420-74 inplenents DOD Dir. 4170.6
(codified at 32 C.F. R 232.1-7).

441. Act of COct. 9, 1940, chap. 787, 54 Stat. 1059 (codified as
anended at 4 U.S.C. «105). This section does not authorize State
taxation of sales by Federal instrunmentalities, 4 U S C  «107.
United States v. M ssissippi Tax Commin, 412 U. S. 363 (1973).



442. Act of COct. 9, 1940, chap. 787, 54 Stat. 1059 (codified as
anended at 4 U.S.C. «106). This section does not authorize State
taxation of the income of Federal instrunentalities. 4 USC &«
107. The United States has consented to State taxation of the
i ncome of Federal enployees. 4 U S . C & 111. It has also
provi ded for the collection of State wi thholding from conpensation
pai d Federal civilian personnel. 5 U S.C. «5517a.

443. Act of June 16, 1936, chap. 582, «10, 49 Stat. 1521 (codified
as amended at 4 U S.C. «104). See State Mdtor Fuel Tax Liability
of AAGE Corp., 273 NW2d 737 (S.D. Sup. Ct. 1978) (discussing
exclusive use by United States). This statute does not permt
taxation of gas used by the CGovernment. However, where the |egal
i ncidence of a State taxing scheme falls on a vendor, the United
States may be liable to pay the passed-on cost of taxes when it
purchases gas for its own use. See, e.g., 63 Conmp. Gen. 49
(1983).

444,10 U.S.C. = 2667(e€). In Ofutt Housing Co. v. County of
Sarpy, 351 U.S. 253 (1956), the Supreme Court held that under this
statute, the State could tax a | ease entered into for the purpose
of erecting Wherry Housing. This resulted in renedial |egislation
in 1955 that exenpted certain defense housing fromlocal taxation.
Act of Aug. 7, 1956, chap. 1029, 511, 70 Stat. 1111. In Puerto
Rico v. Esso Standard Ol Co., 332 F.2d 624 (1st Cir. 1964), the
court held that this statute pernits State taxation of a |essee's
private property located on |eased |and under exclusive Federal
jurisdiction.

445.539 F.2d 301 (3d GCir. 1976).

446.4 U.S.C. «110(c).
447.539 F.2d at 310.
448.573 F. Supp. 686 (D. Colo. 1983).

449.573 F. Supp. at 688, citing United States v. Lew sburg Area
School Dist., 539 F.2d 301, 306 (3d Cir. 1976).

450.S. Rep. No. 1625, 76th Cong., 3d Sess. 3 (1940), cited in 573
F. Supp. at 691.

451.S. Rep. No. 1625, 76th Cong., 3d Sess. 5 (1940), cited in 573
F. Supp. n.10 at 691 (enphasis supplied).



452.In so holding the <court relied in part on Howard v.
Conmmi ssioners of Louisville, 334 U S. 624, 629 (1953), in which
Justice Douglas, dissenting, stated: "[t]he Congress has not yet
granted local authorities the right to tax the privilege of
working for or doing business with the United States." 573 F.
Supp. at 691 n.12.

453. See cases collected in 573 F. Supp. at 692 n. 13.

454.16 U.S.C. 465

455.16 U.S.C. «480.

456. 16 U.S.C. «715.

457.40 U.S.C. «421.

458.42 U.S.C. «1547.

459.42 U.S.C. & 1592f.

460. 43 U.S. C. 1333.

461.16 U.S.C. «821.

462. 43 U.S. C. «383.

463. 114 U. S. 542 (1885).

464.1d. at 546.

465.278 U. S. 439 (1929).

466. Kni ffen v. Hercules Powder Co., 164 Kan. 196, 188 P.2d 980
(1948); Norfolk & P.B.L.R v. Parker, 152 Va. 484, 147 S.E. 461
(1929); Henry Bickel Co. v. Wight's Adm x, 180 Ky. 181, 202 S. W
672 (1918); Kaufman v. Hopper, 220 N. Y. 184, 115 N. E. 470 (1917).
But the McAinn principle does not adopt the crinminal law of a
State. In re Ladd, 74 F. 31 (C.C.D. Neb. 1896).

467. Stokes v. Adair, 265 F.2d 662 (4th Cir. 1959); Mater v.
Holl ey, 200 F.2d 123 (4th Cir. 1952); Osen v. MPartlin, 105 F.
Supp. 561 (D. Mnn. 1952).

468.371 U. S. 245 (1963).



469.E.g., Board of Supervisors of Fairfax County v. United
States, 408 F. Supp. 556 (E.D. Vva. 1976).

470. Thiele v. City of Chicago, 12 IIl. 2d 218, 145 N E.2d 637
(1957).

471. Stewart & Co. v. Sadrakula, 309 U S. 94 (1940) (dictum.

472. \Webb v. J. G Wite Eng'g Corp., 204 Ala. 429, 85 So. 729
(1920) (State | aw superseded by Federal |aw providing conpensati on
for injured Federal enployees). Cf. Hill v. Ring Constr. Co., 19
F. Supp. 434 (WD. Mo. 1937) (State |aw definition of "cubic yard"

not enforceable in contract interpretation because inconsistent
with "national conmon |aw' definition); Anderson v. Chicago and
Nort hwestern R R, 102 Neb. 578, 168 N W 196 (1918) (State
statute requiring f enci ng of railroad ri ght s- of - way not
enforceable due to War Departnment directive to railroad to
disregard State | aw).

473.371 U.S. 245 (1963).
474.1d. at 247.

475. The underlying statute provides that it is applicable "to the
purchase [by certain agencies] of all property .. . for which
payment is to be nade from appropriated funds." 10 U.S.C. «2303.

476.371 U.S. at 252.

477. The distinction made by the Court between appropriated and
nonappropriated funds would be wuninmportant today since the
nonappropri ated fund contracting policy, simlar to the statutory
and regul atory procurenent policy for appropriated funds, requires
that purchases be made conpetitively. AR 215-4, para. 1-11. The
effect of this regulatory framework would be to displace any State
law, like that in Paul, which might otherw se survive via MGinn.

478.371 U.S. at 252.

479.646 F.2d 1057 (5th Gir. 1981), cert. denied, 458 U S. 1106
(1982) .

480. But see Vincent v. General Dynamics, 427 F. Supp. 786 (N.D
Tex. 1977) (holding that Federal policy at |east equal to Texas



right-to-work laws but falling short of holding that the Federal
policy displaced or preenpted State policy).

481.1d. Exclusive jurisdiction was exercised over tw parcels and

no jurisdiction over a third. State right-to-work laws were
adopted after the transfer of jurisdiction over one parcel but
before the transfer of the other. Because the greater nunber of

workers and the greater |land area were not subject to State |aw,
the Federal policy in favor of union security clauses controlled
over all areas.

482.U.S. Const. art. VI, cl. 2.
483.17 U.S. (4 \Weat.) 316 (1819).
484.17 U.S. (4 \Weat.) at 403.
485.114 U.S. 525 (1885).

486.1d. at 527, 539.

487. Wsconsin Central R R v. Price County, 133 U.S. 496, 504
(1890); Van Brocklin v. Tennessee, 117 U S. 151, 176 (1886). See
United States v. Wodworth, 170 F.2d 1019 (2d Cir. 1948), holding
that the exenption applies to taxes levied before Federal
acquisition if not perfected into a lien by that tine. To the
same effect is Conp. Gen. Dec. B-91662, 26 Jan. 1950. Cf. United
States v. Al abama, 313 U. S. 274 (1941).

488. Mul | en Benevolent Corp. v. United States, 290 U. S. 89 (1933);
Lee v. Osceloa & Little River Road | nprovenent Dist., 268 U S. 643
(1925); Wsconsin Central R Co. v. Price, 133 U S. 496 (1890);
Comp. @n. Dec. B24813, 26 Jan. 1944. See 29 Conmp. Gen. 18
(1949); 27 Comp. Cen. 20 (1947).

489. Ms. Comp. Gen. B-122372, 15 Mar. 1955; Ms. Comp. Gen. B-47822,
25 Sept. 1946.

490.31 Conp. Gen. 405 (1952); 20 Conp. Gen. 206 (1940); 15 Conp.
Gen. 380 (1935).

491. Utah Power and Light Co. v. United States, 243 U S. 389
(1917). A proceeding to condem l|and, in which the United States
has an interest, is a suit against the United States that may be
brought only by the consent of Congress. M nnesota v. United
States, 305 U.S. 382, 386-87 (1939).



492. Ohio v. Thomas, 173 U.S. 276 (1899).

493. Hunt v. United States, 278 U S. 96 (1928).

494. United States v. City of Chester, 144 F.2d 415 (3d Cir. 1944);
United States v. Philadel phia, 56 F. Supp. 862 (E.D. Pa. 1944),
aff'd, 147 F.2d 291 (3d Cir.), cert. denied, 325 U S. 870 (1945);
Curtis v. Toledo Metropolitan Housing Authority, 36 Chio Ops. 423,
78 N.E.2d 676 (Chio Ct. App. 1947); Timv. City of Long Branch
135 N.J.L. 549, 53 A 2d 164 (1947).

495. Leslie MIler, Inc. v. Arkansas, 352 U S. 187 (1956).

496. United States v. Allegheny County, 322 U S. 174, 183 (1944);
United States v. Snyder 149 U. S. 210 (1893); In the Matter of
American Boiler W rks, Inc., Bankrupt, 220 F.2d 319 (3d Cir
1955); Norman Lumber Co. v. United States, 223 F.2d 868 (4th Cir
1955); In re Read-York, Inc., 152 F.2d 313 (7th Cir. 1945).

497. Ruddy v. Rossi, 248 U.S. 104 (1918). See also Wssner v.
W ssner, 338 U. S. 655 (1950); United States v. San Francisco, 310
U S. 16 (1940).

498.E.g., Act of July 14, 1954, chap. 482, 68 Stat. 474; Act of

June 1, 1955, chap. 112, 69 Stat. 70.

499. United States v. Murray, 61 F. Supp. 415 (E.D. M. 1945).
500.319 U. S. 441 (1943).

501.319 U. S. at 447.

502. DAJA- AL 1983/1782 (7 May 1983), digested in The Arny Lawer,
Dec. 21, 1983, at 21

503. DAJA- AL 1982/3084 (7 Dec. 1982), digested in The Arny Lawyer
Nov. 1983, at 29-30.

504. 254 U.S. 51 (1920).

505.1d. at 56-7. Note that the Government vehicles thenselves are
imune from State regulation. A State cannot require the
installation of safety devices, such as nud flaps and signaling
devices, on Arny vehicles. As the Court observed, State |aws are
unenf orceabl e agai nst Federal officers who commit a hom cide or



assault while pursuing their duties. In People of the State of
New York v. MIller, No. 77 CR 26 (E.D.N. Y. July 20, 1977) (order
of dismssal), for exanple, a renpved State prosecution arising
from a vehicular homcide was disn ssed. While driving in a
convoy, a soldier struck a civilian vehicle, killing a passenger.
The soldier had neither a State nor military driver's |license and
was prosecuted for driving without a |icense. Because the driver
was acting under the orders of his comrander, supremacy insul ated
the driver from State prosecution. The fact that MIler |acked a
mlitary driver's |license was solely a matter of Federal concern.
See also Castle v. Lewis, 254 F. 917 (8th Cir. 1918); United
States v. Lew s, 129 F. 823 (C.CWD. Pa. 1904), aff'd 200 U.S. 1
(1906); In re Laing, 127 F. 213 (C.C.S.D. WVa. 1903); In re Fair,
100 F. 149 (C.C.D. Neb. 1900); United States ex rel. MSweeney v.
Full hart, 47 F. 802 (C.C.WD. Pa. 1891); North Carolina v.
Kirkpatrick, 42 F. 689 (C.C.WD.N C. 1890); Brown v. Cain, 56 F.
Supp. 56 (E.D. Pa. 1944); Ex parte Warner, 21 F.2d 542 (N.D. &l a.
1927); Ex

parte Dickson, 14 F.2d 609 (N.D.N. Y. 1927); United States wv.
Li psett, 156 F. 65 (WD. Mch. 1907); Kelly v. Georgia, 68 F. 652
(S.D. Ga. 1895); In re MShane's Petition, 235 F. Supp. 262 (N.D.
M ss. 1964). Sone cases hold that State courts lack jurisdiction.
E.g., Brown v. Cain, 56 F. Supp. 56 (E.D. Pa. 1944); In re Lews,
83 F. 159, 160 (D. Wash. 1897). Ohers hold that Federal duty is
sinply a defense to be raised. E.g., United States ex rel. Drury
v. Lews, 129 F. 823 (C.CWD. Pa. 1904), aff'd, 200 US 1
(1906); In re Neagle, 135 U. S. 1, 75 (1890). Federal officers and
mlitary personnel, respectively, can renpve State prosecutions
brought agai nst themto Federal court under 28 U S.C. «1442(a)(1)
and 1442a. Once they renove they can rai se whatever defenses they
may have. Even where supremacy may not operate directly,
defendant can raise official imunity as a defense and have it
judged under Federal law. See WIIlinghamv. Mrgan, 395 U S. 402
(1969). In crimnal cases, a causal connection between the case
and Federal duties must be shown to renove. 1d. at 409 n.4. See
Commonweal th of Virginia v. Harvey, 571 F. Supp. 464 (E.D. Va.
1983) renmpval by Marine charged with nmanslaughter denied even
though he was a duty driver at time of accident); Colorado v.
Maxwel |, 125 F. Supp. 18 (D. Colo. 1954) (renoval of case agai nst
State sheriff who shot escaping soldier who he detained at
mlitary

request). Upon renoval, the State's substantive |aw applies and
the case is prosecuted by State authorities. See Arizona v.
Manypenny, 451 U.S. 232 (1981) (border patrolnan charged with
mai mng illegal inmgrant renoved case and, despite jury verdict

of guilt, was acquitted by court based on official immunity). For



standards of official imunity, see Barr v. Matteo, 360 U S. 564
(1959); Harlow v. Fitzgerald, 457 U.S. 800 (1982).

506. AR 190-5, para. 5-2 (codified at 32 C.F. R 634.5(b)).

507. Cormonweal th v. Cl osson, 229 Mass. 329, 118 N. E. 653 (1918)
(mail carrier liable for violation of traffic regulations); United
States v. Hart, 26 F. Cas. 193 (C.C.D. Pa. 1817) (No. 15,316) (law
requiring mail to go through did not insulate mail carrier from
liability for mail driver who endangered persons by how he drove a
carriage); accord Hall v. Commonweal th, 129 Va. 738, 105 S.E. 551
(1921); Oklahoma v. WIIlingham 143 F. Supp. 445 (E.D. Kl a.
1956) .

508.29 F.2d 61 (4th Gir. 1928).
509.1d. at 64.

510. Letter from Att'y Gen. to DA, Apr. 3, 1962, as digested in 99
Judge Advocate Legal Service 7.

511.1d

512.46 Comp. Gen. 624, 627-28 (1967). See also 52 Conp. Gen. 83
(1972).

513.458 U. S. 141 (1982).

514.458 U.S. at 152-154. Construing Fidelity Federal Savings and
Loan, Conference of State Bank Supervisors v. Conover, 710 F.2d
878 (D.C. Cir. 1983), rejected application of a presunption
agai nst Federal administrative preenption of State law and a
standard of review requiring that preenpting regul ati ons withstand
strict scrutiny in which there would have to be persuasive
evi dence of congressional intent contenplating preenption of State
I aw.

515.10 U. S.C. «3012g. Some Federal regulations may refer to
State law, but the decision to do so rests in the discretion of
Federal authorities. See, e.g., DAJA-AL 1984/2209 (19 July 1984)
(advising that while Ceneral Counsel , Ofice of Personne
Managenment, can require civilian enployees to adhere to State
requi renents concerning delivery of enmergency nedical services,
State restrictions cannot apply to service nenbers who provide
such services on or off post).



516. See Standard G| Co. of California v. Johnson, 316 U S. 481,
484 (1942) (holding that departmental regul ations have the force
of |aw).

517.But see JAGA 1964/4031 (12 June 1964). The opinion advises
that local post traffic regulations will not displace State |aw
federalized under the Assimlative Crimes Act, 18 U S. C 13,
al t hough Army regul ati ons can. The opinion does not follow from
Standard G| Co. of California v. Johnson, 361 U.S. 481 (1942)
however, which the opinion cites as the basis for its concl usion.

518. AR 600-20, para. 2-3.

519. UCMJ, art. 92.

520. See 5 U.S.C. 4« 7501-7514
521.367 U.S. 886 (1961).

522.1d. at 893.

523.424 U.S. 828 (1976).

524.424 U.S. at 840. See also Relford v. Commmandant, 401 U.S
355, 367 (1971); Brown v. Gines, 444 U.S. 348, 353, 360 (1980).
In United States v. Adans, No. C80-2049A (N.D. Ga. Jan. 8, 1981)
(order granting prelimnary injunction), an exercise of inherent
authority was held to be excessive. |In accordance with the Act of
Aug. 8, 1949, chap. 40, 63 Stat. 570 (codified at 12 U.S.C.
e#51748-1748h-3) (colloquially referred to as the Werry Housing
Act), land at Fort GIllem GCeorgia, was leased to construct
private apartments that would be available for rental by mlitary
per sonnel . The CGovernment agreed to a long-term lease at a
nomnal rental in exchange for construction of housing to
Government specifications and rent control. See generally United
States v. Benning Housing Corp., 276 F.2d 248 (5th Cir. 1960)
Several years later, the Secretary of the Arny decided to
term nate the |ease because of deteriorating conditions in the
housing area. Slip. op. at 3. Based on "his independent role as
base commander with responsibility for the health and safety those
living under his comand, the post commander decided to close the
conplex to new tenants and to require existing tenants to vacate."
Id. The United States subsequently sued to termnate the |ease
or, inthe alternative, to force the |l essee to naintain and repair
the prenises. The |lessee successfully sought a prelininary
i njunction




to block the closure of the project pending the Ilitigation.
Al t hough "[t]he court [did] not quarrel with the Government's
assertion that the base commander has the authority, even the
duty, to protect the health and safety of nilitary personnel and

civilians under his comand. . . [or] that this authority is
derived from sound constitutional, statutory and regulatory
bases," (slip op. at 6), the court concluded that: "[ The

Commander] acted arbitrarily and capriciously by ordering Holland
Park to be closed when no health and safety regul ations had been
promul gated, the standards used were not otherwi se articul ated,
and the action taken, closing the conplex [was], totally out of
proportion to the safety hazard presented."

525. AR 210-10, para. 2-23.

526.3 Op. Att'y Gen. 268, 269 (1837) (civilian workers at mlitary
base regarded as "tenants at will" and liable to renoval at
di scretion of commandi ng officer); accord JAGA 1925/680.44 (6 Cct.
1925); JAGA 1956/8970 (27 Dec. 1956); JAGA 1964/4478 (21 Aug.
1964) . Overseas commanders routinely exercise authority to bar
i ndividuals from their installations. This authority arises in
part from proprietorial right. AEAJA-AL 1982/1004 (26 Cct. 1982).
Principally, the right of sending States under status of forces
agreenents (SOFA) to provide for installation security inplicitly
carries with it the right to bar unwanted individuals. See NATO
SOFA, art. VII, «10(a); Korea SOFA, art. |1, 1.

527.367 U.S. 886 (1961).

528. United States v. Mwat, 582 F.2d 1194, 1203 (9th Cir.), cert.
deni ed, 439 U S. 967 (1978). But see Holdridge v. United States,
282 F.2d 302, 309-310 (8th Cir. 1960) (in dicta, observes that the
first part of section 1382 requires proof of "purpose and
prohi bition"); Conpare Mowat with United States v. Patz, 584 F.2d
927 (9th Cir. 1978) (discussing State trespass violation as
predi cate for violation of section 1382).

529.5 U.S.C. « 552(a)(1l)(D). See also 44 U.S.C. «1505; DOD Dir.
5400.9, (codified at 32 CF.R pt. 296); AR 310-4.

530.5 U.S.C. «552(a)(1).
531. DAJA- AL 1978/2898 (30 June 1978), digested in The Arny Lawer,

Dec. 1978, at 18 advised that entry regulation for installations
in Hawaii had to be published, noting that 5 U S.C. «551(4)



defines a rule as a "Statenent of general or particular
applicability and future effect designed to inplenent or prescribe
law or policy." In 1980, the Adjutant GCeneral, asked to consider
The Judge Advocate Ceneral's opinion, decided not to publish |ocal
Fort Stewart regulations on the ground that although 5 U S. C
#551(4) defines a rule as a statenent of general or particular
applicability, 5 US.C #552(a) (1) (D) requires only that
statements of general applicability be published. | ndor senment
from HQDA (DAAG AMR-R) to Commander, 24th Infantry Division and
Fort Stewart (25 Sept. 1980). The Adjutant General's  opinion
failed to consider the Adm nistrative Conference's authoritative
interpretation in 1 CF.R 1.1 that a docunment of general
applicability nmeans: "any docunent issued under proper authority
prescribing a penalty or course of conduct . . . or inposing an
obligation, and relevant or applicable to the general public,
menbers of a class, or persons in a locality. "

532. United States v. Parrilla-Bonilla, 648 F.2d 1371 (1st Cir.
1981); United States v. Mwat, 582 F.2d 1194 (9th Cir.), cert.
deni ed, 439 U.S. 967 (1978).

533.1n United States v. Floyd, 447 F.2d 217 (10th Cir.), cert.
deni ed, 414 U S. 1044 (1973), antiwar protestors at Tinker Air
Force Base were successfully prosecuted based on the actual notice
provided them by a white |line across the base entrance and a
statement read to them that said that their entry would be
unlawful. See also United States v. Hall, 742 F.2d 1153 (9th Cir.
1984). In United States v. Mwat, 582 F.2d 1194 (9th Cir.),
cert. denied, 439 U S. 967 (1978), sufficient notice was afforded
to protestors as a result of extensive publicity and prior arrests
of menbers of the group. The opposite result on simlar facts
obtained in United States v. Parrilla-Bonilla, 648 F.2d 1371 (1st
Cir. 1981).

534. See United States v. Albertini, 472 US. 675 (1985)
(attending installation open house nine years after receiving bar
letter is sufficient ground for prosecution). See also United
States v. Vasarajs, 908 F.2d 443 (9th Cir. 1990).

535. The reason for a person's decision to reenter a mlitary
installation in violation of a bar letter is irrelevant to the
prosecuti on. Hol dridge v. United States, 282 F.2d 302, 309-311
(8th Cir. 1960); United States v. Bowers, 590 F. Supp. 307, 310
(N.D.N. Y. 1983). See also Wissnman v. United States, 387 F.2d 271
(10th Cir. 1967). Wth respect to the validity of the original
bar, a crimnal prosecution for reentry is not the tinme to



chal l enge the bar. A person who is barred is free to challenge
the bar in a separate proceeding in Federal court. "[To] find
exhaustion of such remedies is not required, substantially dilutes
the effectiveness of the crimnal sanction that Congress
deliberately placed behind a post commander's  order of
debarnent. . . . By requiring [one] to proceed in an orderly
manner to first litigate any alleged constitutional infirmty in
the debarment order, the Court could assure hima forum for the
assertion of such clainms while preserving to the post commander
the availability of relatively summary crimnal sanction agai nst
one who violated a debarnment order whose validity has not been

contested.” Flower v. United States, 407 U.S. 197, 201 (1972)
(Rehnquist, J., dissenting). Some courts have not permtted
i mpeachnment of the original order. Thus, United States v.

Jelinski, 411 F.2d 476, 477 n.2 (5th Cir.), cert. denied, 396 U S.
943 (1969), held: The underlying

bases of the order are not in issue in the crimnal proceeding.
The <criminal responsibility under & 1382 is premsed on a
violation of the nmandate of the order, not its substantive basis.
O her courts have pernmitted the defendant to enquire in the
ensui ng prosecution for reentry whether the original bar was
arbitrary or capricious, "at Ileast where the [service] has
promul gated regulations using that standard for the renoval of
persons from the base." United States v. Bowers, 590 F. Supp.
307, 310 (N.D.N. Y. 1983). See also Bridges v. Davis, 443 F.2d 970
(9th Cir.), cert. denied, 405 U S. 919 (1971); United States v.
Gourl ey, 502 F.2d 785 (10th Cir. 1973).

536. The Governnment nust show absol ute ownership or exclusive
possession of the property trespassed upon. In one case, the
Government sustained this burden by testinony that the area from
whi ch the defendant had been excluded was within the perineter of
the reservation, although outside the perinmeter fence. Uni t ed
States v. Packard 236 F. Supp. 585 (N.D. Cal.), aff'd mem, 339
F.2d 887 (9th Cir. 1964). See United States v. Lavalley, 957 F.2d
1309 (6th Cir. 1992). But see United States v. Watson, 80 F.
Supp. 649 (E.D. Va. 1948). In United States v. Allen, 924 F. 2d
(2nd Cir. 1991) the court held that a national security zone
declared around a Trident Nuclear Mssile Submarine docked in a
public river constituted sufficient ownership to support
prosecution under 18 U.S.C. £382.

537. The order not to reenter is colloquially referred to as a
“"bar" or "bar letter." Letters of "ejectnent" are occasionally
found although there is no distinction between the two terns.
"Ejectnment" was a term used in older regulations, which have been



superseded (although it still appears in AR 600-40, para. 3).
DAJA- AL 1972/ 4709, 1 Sept. 1972, suggests that the statute places
a nondel egable duty on the installation commander to personally
i ssue bars. Cf . DAJA-AL 1984/2407, 13 July 1984 (advising that
while a subordinate can sign the letter, the decision to bar nust
be made by the commander); United States v. Ramirez Seijo, 281 F.
Supp. 708 (D.P.R  1968) (section 1382 conviction overturned
because the bar letter was authored by the area Arnmy Engi neer and
not by the I|ocal conmander). But see Serrano-Medina v. United
States, 709 F.2d 104, 105 n.1 (1st Cir. 1983) (conviction upheld
where base executive officer, to whom power was del egated, issued
bar). The decision to bar should be nade by the commander based
on the individual facts of each case. Thus, a blanket bar issued
to all soldiers discharged through the former "trainee discharge
(then an undesirabl e discharge) progranm was considered to be of
doubtful validity in DAJA-AL 1976/6147 (29 Dec. 1976), digested in
The Armmy Lawyer, July 1977, at 25, although a bar of all soldiers
receiving a punitive discharge or an other-than-honorable
di scharge was

found to be unobjectionable in DAJA-AL 1956/8970 (27 Dec. 1956).

538.See, e.g., United States v. My, 622 F.2d 1000 (9th Cir.),
cert. denied, 449 U S. 984 (1980); United States v. Lowe, 654 F.2d
562 (9th Cir. 1981).

539. Serrano-Medina v. United States, 709 F.2d 104 (1st Cir. 1983)
(NAFI enpl oyee who al so drove a taxi on base not entitled to due
process); Tokar v. Hearne, 699 F.2d 753 (5th Cir. 1983) ("slight
econoni ¢ advant age gai ned through” use of mlitary facilities not
a property interest whose denial is conditioned on procedural due
process); United States v. Jelinski, 411 F.2d 476 (5th Cir.),
cert. denied, 396 U S. 943 (1969) (conviction of dependent of
overseas serviceman for unlawful reentry upheld despite absence of
notice and hearing); Cafeteria & Restaurant Wrkers Union v.
McEl roy, 367 U. S. 886 (1961) (enployee of restaurant |ocated on
Navy base excluded summarily for security reasons wthout a
hearing); but see Kiiskila v. Nichols, 433 F.2d 745, 747 n.1 (7th
Cir. 1970) (en banc) (dictum that absent explicit authorization,
mlitary comrander may not exclude civilian enployees from a
mlitary installation without a hearing).

540. Some regul ations provide due process before entitlenments
can be wi thdrawn. See, e.g., AR 600-8-14, para. 14-3(d); AR 60-
20, para. 2-15(d) (right to respond before post exchange
privil eges can be revoked); AR 190-5, para. 2-2d (right to respond
before driving privileges can be revoked); and AR 210-7, para. 4-5



(hearing before a solicitor's permt can be revoked). For an
excel l ent treatnent of due process concerns for mlitary |awers,
see Rosen, Thinking About Due Process, The Arny Lawyer, Mar. 1988,
at 3. Due process of law and its relationship to access to post
services is discussed in WIkerson, Adninistrative Due Process
Requirenents in the Revocation of On-Post Privileges, 73 MI. L.
Rev. 107 (1976), and O Roark, Mlitary Administrative Due Process
of Law as Taught by the Maxfield Litigation, 72 MI. L. Rev. 137

(1976) . See also chap. 4, =1, infra. An issue raised by these
regulations is whether the due process they require nust be
afforded an individual being absolutely barred from an
i nstallation. One argunent nmmy be that these regulations are

subordi nate or subject to action taken under 18 U S.C. 1382 and
that due process is unnecessary. This seens consistent with Tokar
V. Hearne and United States v. Jelinski, cited in note 552 above,
al though neither case considered service regulations that nake
term nation of post privileges contingent on due process. The
contrary argunment is

that these regulations are self-inposed restraints on the
commander's action that nust be observed before inposing an
absol ute bar. Providing the mniml due process these regul ations
require prior to or after the bar wll pretermt an otherw se
litigable issue. One additional problemis generated by AR 600- 8-
14, para. 14-4(g), which provides that m sconduct in one resale
facility is not necissarily a sufficient ground to terninate
privileges in another facility. If this is a restraint on the
conmander's action under 18 U S.C. 1382, an absolute bar will
never be inposable on soneone subject to the regulation's
protections. Simlar issues arise wth respect to civilian
enpl oyees who are protected by regulations and statutes, which
describe the grounds for and nmeans of renoval from enpl oynent.
Al t hough Serrano-Medina v. United States, 709 F.2d 104 (1st Cir.
1983), suggests in part that a nonappropriated fund enpl oyee can
be barred w thout due process without regard to the effect on
enpl oynment, the case did not consider the inpact of service

regul ations, |ike AR 215-3, chap. 7, that may create a greater
interest in nonappropriated fund enploynment and require due
process before termn nation. The extensive statutory protections
for civil servants create greater problens. See 5 U.S.C. «7511-
7514. It may be that they do not dininish the conmmander's power
to bar but nevertheless | eave an enployee entitled to the benefits
and conpensation of enploynment until statutory renoval procedures
are followed. One anomalous result that may follow from civil
service law is that misconduct sufficient to bar nmay be
insufficient to term nate enploynent. Because termnation mnust

promote the efficiency of the civil service, 5 US C 7513, a



nexus between m sconduct and enpl oynent nust be shown. Norton v.
Macy, 417 F.2d 1161 (D.C. Cir. 1969). See D.E. v. Department of
the Navy, 721 F.2d 1164 (9th Cir. 1983) (sexual abuse of daughter
was insufficient to require renoval); Young v. Hanpton, 568 F.2d
1253 (7th Cir. 1977) (off-duty use of marijuana did not pronote
efficiency of service); Merritt v. Departnent of Justice, 81 FMSR
7046 (1981) (off-duty use of marijuana did not require renoval).
But see Abrams v. Departnent of the Navy, 714 F.2d 1219 (3d Cir.
1983) (nexus shown where enployee shot another in card gane);
Sherman v. Al exander, 684 F.2d 464 (7th Cir. 1982), cert. denied,
103 S. C. 752 (1983) (nexus shown where enployee convicted of
sexual abuse of child). Consequently, m sconduct during a lunch
hour on one part of an installation may be insufficient to
term nate enployment on another Jlocation of the installation
because rempoval for misconduct that does not occur in or near the
wor k place does not pronote the efficiency of the service. Hence,
m sconduct may be insufficient to renmove the enployee although it
nm ght ot herw se

suffice to bar the enployee fromthe installation.

541.50 U. S. C. «797.

542. The statute requires that a mlitary commander nmnust be
"designated by the Secretary of Defense" to pronulgate these
regul ati ons. DOD Dir. 5200.8, para. D1 designates "comrmandi ng
officers of all military reservations, posts, canps, stations, or
installations subject to the jurisdiction, adm nistration, or in
the custody of the Departnment of the Arnmy" to exercise this
authority.

543. See 1950 U. S. Code Cong. Serv. 3886-3906.

544. After listing several areas in which regulation would be
appropriate, the statute continues: "or otherwi se providing for
safeguarding the same against destruction, loss, or injury by

acci dent or by eneny action, sabotage or other subversive actions,
shall be guilty of a m sdeneanor " (enphasis added). |If this
| anguage nmodifies the previous |anguage, then only regul ations
meant to avoid accidents o to make the installation secure wll

be enforceable. On the other hand, iif this |language is
i ndependent, then any regulation relating to "unsatisfactory
conditions," ingress, egress, or renoval of persons wll be

enf or ceabl e.



545. See United States v. Aarons, 310 F.2d 341 (2d Cir. 1962); In
re Pacific Far East Line, Inc., 314 F. Supp. 1339 (N.D. Cal.
1970), aff'd, 472 F.2d 1382 (9th Cir. 1973).

546. DOD Dir. 5200.8, para. C
547. See also AR 50-6, paras. 5-1 through 5-4.

548. See United States v. Allen, 924 F.2d 29 (2nd Cir. 1991)
Federal control of off-post aircraft accident sites is discussed
in DAJA-AL 1982/3084, 7 Dec. 1982, digested in The Arny Lawyer,
Nov. 1983, at 29-30.

551.DOD Dir. 1325.6, AR 210-10, AR 600-20.

552. AR 600-20, para. 5-3. The regulation vests discretion in
commanders to permt such activity, although this discretion is
limted by DOD Dir. 1325.6, para. I|IIE, directing conmanders to
prohibit activities that could interfere with or prevent the
orderly acconmplishment of mssion or that presents a clear danger
to loyalty, discipline, or norale. In Locks v. Laird, 441 F.2d
479 (9th Cir. 1971), cert. denied, 404 U S. 986 (1972), an airnman
pendi ng court-martial charges was denied injunctive relief against
an Air Force regulation prohibiting the wearing of the uniform at
a public denmonstration. |In Culver v. Secretary of Air Force, 559
F.2d 622 (D.C. Cir. 1977), the Air Force prohibition on
denonstrations and political activities by United States Air Force
menbers in foreign countries was held constitutional. See
generally DA Pam 190-2. Menbers of the Armed Forces also are
prohi bited from organi zing, joining, or participating in mlitary
unions. 10 U.S.C. «975. See also DOD Dir. 1354.1; AR 600-80.

553.367 U.S. 886 (1961).

554.1d. at 893.

555. 407 U.S. 197 (1972).

556. The Court granted certiorari and reversed in the sane deci sion

wi t hout benefit of briefs or argunent.

557. The United States had granted an easenment of "unobstructed
civilian passage" on New Braunfels Avenue to San Antoni o.



558.407 U.S. at 198. \Where special interests are abandoned and a
public forum is created, an installation can subsequently be
closed to further first anendnent expression. In Qilty v.
Burbul es, No. 84-4058 (C.D. IlIl. Aug. 3, 1984) (order denying
prelimnary injunction), plaintiffs, who had been allowed for
several years to conduct "prayer services" near a "peace tree"
pl anted on Rock I|sland Arsenal, were denied permnission to conduct
simlar services in 1984. The court concluded that the plaintiffs
did not have a likelihood of success in denonstrating a first
anmendnent right because installation of fences and "conditions of
entry" and restricted area signs was sufficient to reassert
control in the installation by mlitary authorities. See al so
United States v. Qilty, 741 F.2d 1031 (7th Cir. 1984) (related
case, discussing inter alia the applicability of a defense to a
trespass prosecution that noral necessity to oppose nuclear
weapons excuses trespass).

559. United States v. Gourley, 502 F.2d 785 (10th Cir. 1974)
(actions taken by Commandant of the Air Force Acadeny to "cl ose"
the post were pro forna where football ganes and the Acadeny
chapel were open to the public and air police only selectively
stopped persons who sought entry); Burnett v. Tolson, 474 F.2d 877
(4th Cir. 1973) (leafleting permssible on public highway and
adj acent areas at Fort Bragg); MGaw v. Farrow, 472 F.2d 952 (4th
Cir. 1973) (conmander may deny use of canp chapel for a Vietnam
protest and nenorial service when chapel had been used excl usively
for religious services for sole benefit of nmilitary personnel)
New Mexico ex rel. Norrell v. Callaway, 389 F. Supp. 821 (D.N. M
1975) (commander of Wite Sands missile range, a "closed" base
may deny a State-sponsored group permssion to enter the range to
search for treasure trove); CCCO Western Region v. Fellows, 359 F
Supp. 644 (D. Cal. 1973) (leafleting not subject to a bar order on
the public portions of San Francisco Presidio); Jenness v. Forbes,
351 F. Supp. 88 (D.RI. 1972) (district court, having originally
sustained a closed post's commander's exclusion of politica
canpai gners, held exclusion arbitrary and capricious where Vice-
Presi dent was admitted to the base in his capacity as a politica
candi dat e). See generally, Stine, Base Access and the First
Amendnent: the Rights of Civilians on Mlitary Installations, 18
The A.F.L. Rev. 18 (Fall 1976).

560. 424 U.S. 828 (1976). See generally Zillman and | mvi nkleried
The Legacy of Greer v. Spock; The Public Forum Doctrine and the
Principal of the Mlitary's Political Neutrality, 65 Geo. L.J. 773
(1978).




561.424 U.S. at 836.
562. 424 U. S. at 837.

563.424 U. S. at 851.

564.424 U. S. at 830.
565.424 U. S. at 837.

566. United States ex rel. Toth v. Quarles, 350 U S. 11, 17 (1955),
guoted in 424 U. S. at 838.

567.424 U.S. at 838.
568.424 U. S. at 838.

569. 424 U.S. at 833 n.13.
570. 424 U. S. at 839.
571.424 U.S. at 838 n.10.
572.433 U.S. 119 (1977).

573.433 U. S. at 134.

574.1d. A "threat to the order of security" of a prison or
mlitary installation is a reason to permt restriction of first
anmendnent rights. A different rule obtains for public foruns.

See Cohen v. California, 403 US. 15 (1971); Chaplinsky v. New
Hanpshire, 315 U. S. 568 (1942). Persons for Free Speech at SAC v.
US. Air Force, 675 F.2d 1010, 1020 (8th Cir.), cert. denied, 459
U.S. 1092 (1982), suggests that in a nonpublic forum threats of
this kind would be a valid distinction between groups although
this would not be sufficient distinction in the public forum

Conpare Tel e-Comruni cations of Key West, Inc. v. United States

580 F. Supp. 11 (D.D.C. 1983) (holding that first amendnent
interests of cable conpany were linmted in the absence of a public
forum and the Air Force could rationally establish an interest in
bei ng served by only one cabl e tel evision conpany).

575.675 F.2d 1010 (8th Cir.), cert. denied, 459 U S. 1092 (1982).



576.675 F.2d at 1015-1016. But see Vaughn v. United States, No.
Cv. 76-120 T.UC. (D. Ariz. Sept. 10, 1981) (order granting
injunction) (retired officer who was a candidate for office could
not be stopped from driving on Davis-Mnthan Air Force Base in a
van with a sign advertising his candidacy in light of adm ssion
onto base of other persons and vehicles with political nessages).

577.675 F.2d at 1017.
578. 1d.
579. 1d.

580. 710 F.2d 1410 (9th Gir. 1983), cert. granted, 53 U.S.L.W 3417
(U.S. Dec. 3, 1984).

581.710 F.2d at 1415.

582.1d. See also Brown v. Palmer, 689 F. Supp. 1045 (D. Colo.
1988) (Air Force "guest day" created tenporary forum); rev'd, 915
F.2d 1435 (10th Cir. 1990).

583. I d.

584.710 F.2d at 1416.

585.472 U.S. 675 (1985).

586.1d. at 686.

587.See generally Cruden & Lederer, The First Anendnent and
Mlitary Installations, 1984 Det. C. L. Rev. 845; Mizel & Mi zel

United States v. Albertini and The First Anendnent, The Arny
Lawyer, Aug. 1986, at 11

588. Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 103 S. Ct
948, 955 (1983) cited in United States v. Albertini, 710 F.2d at
1414,

589.DOD Dir. 1325.6, para. I11D.  See also DA Pam 190-2, para. 4e.

590.307 F. Supp. 849 (D.S.C. 1969), aff'd mem, 429 F.2d 427 (4th
Cir. 1970), cert. denied, 401 U S. 981 (1971). See also Committee
for GI. Rights v. Callaway, 370 F. Supp. 934 (D.D.C. 1974),
rev'd, 518 F.2d 466 (D.C. Cir. 1975) (upholding, inter alia, a




regul ation that authorized conmanders to prohibit display on
barracks walls of any posters constituting a clear danger to
mlitary loyalty, discipline or nmorale); Carlson v. Schlesinger,
511 F.2d 1327 (D.C. Cir. 2975) (upholding Air Force regul ation
requiring command authorization to circulate petitions on base, in
uniform or in a foreign country where the base conmander
deternmines such activity presents a clear danger to loyalty,
di sci pline or norale).

591.1n Priest v. Secretary of the Navy, 570 F.2d 1013 (D.C. Cir.
1977), the court concurred with the Court of MIlitary Appeals in
United States v. Priest, 21 CMR 564, 570, 45 C MR 338, 344
(1972), that the correct standard to apply is the older "clear and
present danger" test of Schenk v. United States, 249 U S. 47, 52
(1919), which does not require imm nence of harm See al so Parker
v. Levy, 417 U.S. 733, 758-59 (1974), quoting United States v.
Priest.

592.570 F.2d at 1018. Put another way, the issue is whether
speech "tended to interfere with responsiveness to comand or to
present a clear danger to mnmilitary, |loyalty, discipline, or
norale.” 570 F.2d at 1017.

593.570 F.2d at 1018.
594.DOD Dir. 1325.6, para. I11.

595.1d. para. 111A2. See also United States v. Schneider, 27
CMR 566 (A B R 1958) (possession of pornography w thout
evidence of attenpt to distribute was insufficient ground for
prosecution under UCM] art. 134). Stanley v. Ceorgia, 394 U S
557 (1969) (nere private possession of obscene movie film not
puni shabl e) . See generally DA Pam 190-2, para. 4a(1l). Note that
seizure of material not intended for distribution may not involve
first anendnent rights so nmuch as a right to privacy and a fourth
anmendnent right specifically. See Di Guiseppe v. Ward, 698 F.2d
602 (2d Cir. 1983).

596.DOD Dir. 1325.6, para. II11C.  See also DA Pam 190-2, para. 4d.

597.See, e.g., United States v. Priest, 21 CMA 564, 45 CMR
338 (1972) (servicerman editor of underground newspaper convicted
of uttering disloyal statenents with intent to pronote disloyalty,
in violation of art. 134, UCMI). Content violations are
chargeabl e under any of the following UCMI articles: art. 82,
soliciting desertion, mutiny, or sedition; art. 88, contenptuous



words against officials; art. 89, disrespect toward a superior
commi ssioned officer; art. 92, failure to obey a lawful order or
regul ation (incorporating various service regul ati ons on
cl earance, dissent, political activities); art. 134, disloya
statements, with intent to pronote disloyalty; art. 134, clause
three, which wmy incorporate: 18 U S.C. 1381, enticing
desertion; 18 u. S . C #2387, counsel i ng i nsubor di nati on
disloyalty, mutiny, or refusal of duty; 18 U S.C 2388, causing
or attenpting to cause insubordination.

598.DOD Dir. 1325.6, para. |IIAL The difference between
denonstrative activity and distribution of Iliterature may be
difficult to discern. The distinction is discussed in United

States v. Bradley, No. 13,574 (4th Cir. Nov. 28, 1969), digested
in 70-1 Judge Advocate Legal Service 27.

599. AR 600-20, para. 5-9. DA Cir. 632-1, para. 6-4 listed
interference with training or a troop formation as situations
where a conmmander could invoke this test. The circular expired on
1 May 1976.

600. AR 600-20, para. 5-9.

601. The Judge Advocate Ceneral recommended this |anguage for use
in |ocal i mpl enenting regulations: "Distribution on the
reservation of publications, including panphlets, newspapers,
magazi nes, handbills, flyers, and other printed material, may not
be nade except through regularly established and approved
distribution outlets, unless prior approval is obtained from the
post commander [or his authorized representative.]" 70-1 Judge
Advocate Legal Service 27 (1970); 69-9 Judge Advocate Lega
Service 15 (1969).

602. DOD Dir. 1325.6, para. |I1I1A3.

603. I d.

604. AR 600-20, para. 509. See also DAJA-AL 1976/4390 (29 April
1976) (The Judge Advocate Ceneral nonconcurrence with decision to
overrul e conmander's del aying distribution of "About Face" at Fort
Di x); DAJA-AL 1980/1861 (14 WMy 1980) (overruling delay of
di stribution of "Challenger"); DAJA-AL 1974/4188 (17 May 1974).

605.453 F.2d 345 (10th Cir. 1972).



606.1d. at 347. The court relied heavily on Dash v. Conmandi ng
General, 307 F. Supp. 849 (D.S.C. 1969), aff'd mem, 429 F.2d 427
(4th Cir. 1970), cert. denied, 401 U S. 981 (1971), and Yahr wv.
Resor, 431 F.2d 690 (4th Cir. 1970), cert. denied, 401 U S. 982
(1971). In Yahr, the court refused to grant a prelinmnary
i njunction against the conmanding general of Fort Bragg, North
Carolina, who would not allow distribution of an wunderground
newspaper ("The Bragg Briefs") on post. The court comrented that:
"Wthin the military establishnent, and under the regulation in
guestion the conmanding officer has primary responsibility for
deternmining the inpact of the newspaper on the nen in the
command." |d. at 691. See also Noland v. Irby, 341 F. Supp. 818
(WD. Ky. 1971), aff'd., No. 71-1661 (6th Cir., Apr. 24, 1972),
cert. denied, 409 U S. 934 (1972).

607.DOD Dir. 1344.10, Political Activities by Menbers of the Arned
Forces, encl. 1, para. 2 (23 Sept. 1969). Art. 138 of the Uniform
Code of Mlitary Justice, 10 U S.C. 938, also protects service
menbers' rights to subnmt grievances against their nmilitary
commanders. DOD Dir. 1325.6, para. IlIIF, rem nds commanders that
"a [service] nmenber nmmy petition or present any grievance to any
menber of Congress. . . ." See also DA FM 27-1, para. 97 ("a
soldier may wite or petition any nmenber of Congress about any
conpl ai nt. Commanders should not interfere with or attenpt to
di ssuade a soldier fromthe exercise of this right)."

608.10 U S.C. «1034.

609.511 F.2d 1327 (D.C. Cir. 1975). See also Allen v. Monger, 404
F. Supp. 1081 (N.D. Cal. 1975) (petitioning on-board ship off
Vi et nam coul d be regul ated but not prohibited).

610. 444 U.S. 348 (1980).
611. 444 U. S. at 356.

612. 444 U.S. at 356-357 n. 14. See also Secretary of the Navy v.
Huff, 444 U. S. 453 (1980) (conpanion case to dines, sustaining
Navy regulation requiring prior approval of distribution of
petitions overseas, on and off base); United States v. Bowers, 590
F. Supp. 307 (N.D.N.Y. 1983) (conviction for reentry on
installation after commander reviewed literature and found it
presented a cl ear danger).

613. Standards for the wear of unifornms are prescribed in AR 670-1.
According to AR 670-1, para. 1-7, "a neat and well-grooned



appearance by soldiers is fundanmental to the Arny, and contributes
to building the pride and esprit wessential to an effective
mlitary force." Para. 1-8 prescribes male and fenmml e standards
concerning hair style and ornanentation. Para. 1-7b covers
exceptions to appearance standards based on religious practices.
See al so AR 600-20, para. 5-6; GColdman v. Weinberger, 106 S. Ct.
1310 (1986) (Air Force regulations prohibiting the wear of
yarmul kes upheld); Bitterman v. Secretary of Defense, 553 F. Supp.
719 (D.D.C. 1982) (accord); Geller v. Secretary of Defense, 423 F.
Supp. 16 (D.D.C. 1976) (wearing of beard by Jewi sh chaplain could

not be restricted). There are no Arny-wi de regul ati ons about the
appearance of civilian enployees, although Iocal conmands may
establish policies which "relate to job perfornance, or
"efficiency of the service.'" DAJA- AL 1975/ 4775, 10 Cct. 1975,

digested in The Army Lawyer, Feb. 1978, at 5. Conpar e Kl otzbach
v. Callaway, 473 F. Supp. 1337 (WD.N. Y. 1979) (grooning standards
applied to National Guard technician). In DAJA-AL 1975/4775, 10
Oct. 1975, supra, The Judge Advocate Ceneral reviewed a dress code
for the Aschaffenberg MIlitary Community in Germany and advised:
“I'n an enploynent environment which includes direct customner
contact or association with |local national workers having deeply
rooted cultural attitudes regarding dress and appearance,
prohibition of on-the-job wear of sonme extrene itens of
apparel . . . could be supported. . . ." In DAJA-AL 1973/5207, 30
Nov. 1973, The Judge Advocate General advised agai nst creation of
a regulation that would have established a dress code for the

Army.

614. For exanple, a groonming regulation prohibiting "extrene
hai rstyles,” and "exaggerated sideburns," while enforcing
"conservative styles that permt ready identification as males" or
“traditional standards of good taste," is vulnerable to a
vagueness chall enge. JAGA 1969/3906, 9 May 1969 (advising that
US. Arnmy Hawaii regulation about dependent hair style was
infirm. Simlarly, a regulation requiring "traditional standards
of good taste befitting an American MIlitary Conmunity" would be
suspect. |d.

615. DAJA- AL 1977/5346, 24 Aug. 1977 (responding to inquiry about
commi ssary dress code at Darmstadt, GCernany). A sustai nable
regul ation nmight require both males and females with hair over a
certain length to wear a hair net before entering a sw mrng pool
(health) or before working around a craft shop equi pped with power
machi nes (safety). JAGA 1969/3906, 9 May 1969. Commands may
permt subordinate organizations to issue appearance standards.
DAJA- AL 1977/5890, 23 Nov. 1971 (approving U S. Arny Europe



regul ation authorizing subordinate command to establish |oca
st andar ds) . In DAJA-AL 1977/5890, The Judge Advocate GCenera
observed that denial of access to post facilities of persons
wearing unauthorized mlitary clothing with civilian clothes would
be permi ssi bl e.

616.18 U S.C. 1382

617. AR 210-10, para. 6-2d, instructs the installation conmander to

"set aside suitable facilities . . . for use as dayroons,
and [the installation commander] wll prescribe rules governing
their use." Para. 6-7 States that the installation comander "is

responsi ble for the granting of privileges at facilities under his
jurisdiction."

618.425 U.S. 238 (1976).

619.425 U.S. at 242-243.

620.425 U.S. at 247.

621.425 U.S. at 248.

622.425 U.S. at 247.

623.562 F.2d 838 (2d Cir. 1977) (en banc).
624.562 F.2d at 862.

625. Carey v. Population Serus. Int'l, 431 U S. 678 (1977), cited
in 562 F.2d at 861

626. The Governnment has greater power to regulate in constitutiona

areas where its enployees are concerned. Governnmental authority
recedes partially where the general public is concerned. The
personal appearance cases cited here concerned restrictions on
public enpl oyees, not the general public. Consequently, to the

extent that appearance not anounting to synbolic expression is
protected, the Governnent probably would have to apply a higher
standard to control the appearance of nmenbers of the genera
publi c. This standard protects the public from arbitrary
Governnmental intrusion and, if anything, is nore restrictive than
necessary.

627.M 1l ler v. School Dist., 495 F.2d 658 (7th Cr. 1974), quoted
in 562 F.2d at 862.



628.562 F.2d at 858.
629. 675 F.2d 1010 (8th Gir.), cert. denied, 103 S. Ct. 579 (1982).
630. 675 F.2d at 1014 n. 3.

631. 1d.

632.675 F.2d at 1020 n.9 (quoting Tinker v. Des Mines |ndependent
Community School Dist., 393 U S. 503, 514 (1969)).

633. Appearance standards as they relate to the free exercise of
religion are discussed in Folk, Mlitary Appearance Requirenents
and Free Exercise of Religion, 98 MI. L. Rev. 53 (1982). See
al so supra note 623. \hereas uniform standards have been upheld
agai nst free exercise challenges based on articulated mlitary
concerns with uniformty and mlitary necessity, conmanders should
be cautious about interfering with the ability to observe
religious dietary restrictions such as the Jewish precept of
Kashr ut h. See, e.g., United States v. Kahane, 396 F. Supp. 587
(E.D.N Y. 1975). Wiile it may be possible to justify restrictions
on a l|lesser standard than would apply in the civilian setting,
mere adm nistrative inconveni ence would not overcone a legitimte
claimto access.

634. AR 165-1, para. 3-1.

635. DAJA- AL 1978/2826 (11 Aug. 1978) digested in The Arny Lawyer,
Jan. 1977, at 8.

636.1d.

637.424 U.S. 828 (1976).

638.79 L. Ed.2d 604 (1984).

639.79 L. Ed.2d at 613.

640.79 L. Ed.2d at 615 & n.6.

641. DAJA- AL 1977/4871 (19 July 1977), as digested in The Arny
Lawyer, Dec. 1977, at 32; but see Jewish War Veterans of United
States v. United States, 695 F. Supp. 3 (D.D.C. 1988) (display of

large cross on hillside at Marine base violates Establishnment
Cl ause) .




642.582 F. Supp. 463 (E.D.N. Y. 1984) aff'd in part, remanded in
part, 755 F.2d 223 (2d Cir. 1985).

643.582 F. Supp. at 476.
644. AR 165-1, para. 3-3b.

645. AR 600-29, para. 4c, provides that except as otherw se
authorized by Arny regulations, religious organizations can
solicit only in connection with religious services. AR 230- 36
permts the nmaintenance of chaplains funds to support the
chapl aincy's activities.

646. See McCollumv. Board of Educ., 333 U S. 203 (1948).

647. AR 165-1, para. 3-3a.
648. AR 600-20, para. 5-6.
649.1d. at para. 5-6.

650.106 S. Ct. 1310 (1986). See Folk, The Mlitary, Religion, and
Judi ci al Review The Supreme Court's Decision in Goldman v.
Wei nberger, The Arny Lawer, Nov. 1986, at 5; ONeil, Civi
Liberty and Mlitary Necessity--Sone Prelinmnary Thoughts on
Gol dman v. Wi nberger, 113 MI. L. Rev. 31 (1986).

651.1d. at 1313.

652.1d. at 1314. In response to Goldnan v. Weinberger, Congress
passed legislation requiring the Arned Services to allow the
wearing of religious apparel by soldiers in uniform except when
the Secretary concerned deternines: (1) that the wearing of the
itemwould interfere with the performance of the nmenber's nmilitary
duties, or (2) that the item of apparel is not neat and
conservative. Defense Authorization Act of 1988 and 1989, Pub. L.
No. 100-180, « 508, 101 Stat. 1087 (1987) (to be codified at 10
US.C =774). This statute has been inplenented in AR 600-20
para. 5-6.

653. AR 210-10, para. 5-5a; AR 210-7, para. 21. AR 210-7 is
partially derived from DOD Dir. 1344.7. AR 210-7 is codified at
32 CF.R 552.50-83. One significant restriction on solicitation
is that comrercial activities may not sell or deliver goods that
woul d conflict with goods and services provided in post exchanges.



AR 60-10, para. 3 2. See also DAJA-AL 1983/2011 (31 May 1983)
(response to congressional inquiry explaining that pizza
deliveries would conflict with installation services).

654. AR 210-7 does not regulate the activities of the Arny and Air
Force Mitual Aid Association. 1d. Para. 1-2d(3). Restrictions
i nposed by other regulations, such as AR 600-20, para. 5-22, and
AR 600-50, paras. 1-5(e), 2-1(e), and 2-1(h), continue to apply to
this and other organizations. See, e.g., DAJA-AL 1981/3443 (26
Aug. 1981) (precluding sales element from official educational

program.

655. AR 210-10, para. 5-5b. See also AR 600-50, para. 2-1;
regardi ng prohibition against solicitation of junior soldiers.

656.1d. at para. 5-5d.

657.1d. at para. 5-5e.

658. AR 210-7, para. 2-2b(1).

659.1d.

660.1d. at para. 2-4.

661.1d. at para. 2-5a. Whereas para. 2-4 allows either the
installation comander or a designee to demand and receive
evidence of conpliance with State requirements, para. 2-5a states
only that the installation comrander authorize solicitation
suggesting that personal action is required. See infra note 141.

662.1d. at para. 2-5a.

663.1d. at para. 2-7a.

664. |

o

at para. 2-8c.

665. This requires personal action by the commander. DAJA- AL
1974/ 5557 (16 Jan. 1975); DAJA-AL 1974/5160 (11 Nov. 1974).

666. AR 210-7, para. 41. See, e.g., DAJA-AL 1975/5470 (19 Jan.
1976), digested in 76-7 Judge Advocate Legal Serivce 35
(revocation appropriate where solicitor invited client to off-post
di nner) .




667.1d. at para. 4-1b.
668.1d. at para. 2-8f(2).
669.1d. at para. 2-8f(3).
670.1d. at para. 2-8f(4).
671.1d. at para. 2-8f(8).
672.1d. at para. 2-8f(9).
673.1d. at para. 4-1d.
674.1d. at para. 4-lc.
675.1d. at para. 4-5.
676.1d. at para. 4-4.
677.1d. at para. 4-7.
678. 1d.

679.1d. at para. 4-6a.

680.18 U S.C. 1382

681. See AR 190-24. AR 210-7, para. 4-9, notes the availability of
off-limts sanctions for "cash or consunmer credit transactions" by
of f- post busi nesses which are "usurious, fraudulent, n sleading,
or deceptive." This should not suggest that off-linmts sanctions
would not be an appropriate additional sanction for on-post
solicitors whose business operations extend off-post as well

682. AR 210-7, chap. 3. See also DOD Dir. 1344.1 (codified at 32
CFR 276.1-7). Problens with the sale of I|ife insurance on
installations are discussed in Report and Recomrendations on

Regulating the Sale of Comercial Life Insurance on Mlitary

Reservations, Subcomm for Special |Investigations, House Arned

Services Conmittee, 84th Cong. 1st Sess. (Comm Print 1955).

683. AR 210-7, para. 35a(l). "State" includes Territories and
Puerto Ri co.



684.1d. at para. 3-1.
685.1d. at para. 3-10.
686.1d. at para. 3-9.
687.1d. at para. 3-14.

688. JAGA 1962/4001 (20 June 1982), digested in 104 Judge Advocate
Legal Service 7.

689.32 C.F.R. =634.3(C)(3).

690. Central Hudson Gas v. Public Service Commin, 447 U.S. 561
(1980) (citing Virginia Pharmacy Bd. v. Virginia Citizens Consuner
Council, 425 U.S. 748, 762 (1976)).

691.Ohlarik v. Ohio State Bar Ass'n, 436 U.S. 447, 455-456 (1978),
cited in Central Hudson Gas v. Public Service Conmin, 447 U.S. 557
(1980).

692. Chlarik v. Ohio State Bar Ass'n, 436 U S. 447, 456, 457
(1978), cited in Central Hudson Gas v. Public Service Conm n, 447
U S. 557, 563 (1980).

693. Central Hudson Gas v. Public Service Commin, 447 U.S. 557,
563-564 & n.6 (1980).

694. 1d.

695.1d. at 564.

696.1d. at 566.

697. Anerican Future Sys. v. State Univ. of New York College at
Cortland, 565 F. Supp. 754, 761 (N.D.N. Y. 1983) (citing Anerican
Future Sys. v. Pennsylvania State Univ., 464 F. Supp. 1252 (MD.
Pa. 1979), aff'd, 618 F.2d 252 (3d Cir. 1980)).

698.E.g. Metronedia, Inc. v. City of San Diego, 453 US. 190
(1981); Central Hudson Gas v. Public Service Commn, 447 U S. 561
(1980). AR 405-80, para. 212, States that the DA "will not
authorize the posting of notices or erection of billboards or
signs for conmercial purposes . "



699. Chralik v. Ohio State Bar Association, 436 U.S. 447, 464-467
(1978) (in-person |lawyer solicitation could be prohibited, in part
because "(u)nlike a public advertisenment, . . . in-person
solicitation may exert pressure and often demands an inmediate
response, wthout providing an opportunity for conparison or
reflection.")

700. Anerican Future Sys. v. State Univ. of New York College at
Cortland, 565 F. Supp. 754, 767-768 (N.D.N. Y. 1983).

701. No. 76-56-NN (E.D. Va. Dec. 14, 1977), aff'd, No. 78-1205 (4th
Cir. Oct. 23, 1978).

702.1d. slip op. at 1.

703.1d. slip op. at 2.

704.U.S. Const. art. |, =8, cl. 14.

705.5 U.S.C. «301. See also 10 U S.C. «3012g.

706.United MIlitary Ass'n v. Alexander, No. 76-56-NN, slip op. at
5 (E.D. Va. Dec. 14, 1977), aff'd, No. 78-1205 (4th Cir. QOct. 23,
1978).

707. Under review was AR 210-8, para. 31(a), currently contained
in AR 210-7, para. 3-2a.

708.United MIlitary Ass'n v. Alexander, No. 76-56-NN, slip op. at
5 (E.D. Va. Dec. 14, 1977), aff'd, No. 78-1205 (4th Cr. Cct. 23,
1978).

709.424 U.S. 828 (1976).
710. 407 U.S. 197 (1972).

711.United MIlitary Ass'n v. Alexander, No. 76-56-NN, slip op. at
7 (E.D. Va. Dec. 14, 1977), aff'd, No. 78-1205 (4th Cr. Cct. 23,
1978).

712.1n  an anal ogous case, American Future Sys. (AFS) v.
Pennsyl vania State Univ., 618 F.2d 252 (3d Cir. 1980), a conpany
whi ch sol d tabl eware was barred from doi ng business in dormtories
at a university except when invited by an individual student. The
court, relying in part on Geer v. Spock, held that the residence




halls were not public forunms for commercial speech. Al t hough it
added an additional test to Spock, requiring that comerci al
speech cannot be barred from "nonpublic forum® areas where it
"does not significantly inmpinge upon the primry business carried
on there," 618 F.2d at 256 (citing Geer v. Spock, 424 U.S. 828,
843 (1976) (Powell, J., <concurring)), the court nevertheless
concluded that the University's interests supported the partial
ban. 618 F.2d at 257. But see AFS v. State Univ. of New York
Coll ege at Cortland, 565 F. Supp. 754 (N.D.NY. 1983) (holding,
wi t hout discussing the public forum issue, that AFS could not be

conpletely barred from residence halls). Subsequently, AFS was
given permssion to hold denobnstrations in comon roonms in the
residence halls subject to University censorship. AFS v.
Pennsyl vania State Univ., 688 F.2d 907, 911 (3d Cir. 1982). I'n

t he subsequent action by AFS to enjoin the censorship, the Third
Circuit applied the constitutional test for restrictions on
comrerci al speech to the censorship, apparently finding that the
University, having admtted AFS to the commpn areas, had to now
treat the proposed conduct as protected conmercial speech.
American Future Sys. v. Pennsylvania State Univ. 688 F.2d 907,
912-913 (3d Cir. 1982). The court found the censorship unrel ated
to substantial Government interests. 688 F.2d at 913. Thi s
second opinion, if applied to the Arny's solicitation policy,
would require that once solicitors are admitted to an
installation, the restrictions in AR 210-7 be weighed against
standards applicable to regul ation of comrercial speech, contrary
to the holding in United MIlitary Association.

713.1n AFS v. Pennsylvania State Univ. 618 F.2d 252 (3d Cir.
1980), the court rejected the argunent that because sone political
activity was allowed in the residence halls, comrercial speech

could not be excluded. The court correctly differentiated
commercial speech as having less protection than traditional
speech. In the military context, the reverse argunent has never
been considered: if comrercial speech is permtted on the

mlitary installation, can traditional speech be excluded? Cf.
Tel e- Communi cations of Key-West v. United States, 580 F. Supp. 11
(D.D.C. 1983) (holding first anendnent interest of cable conpany
were outweighed by mlitary interest and that base could limt
access to only one comnpany).

714.DOD Dir. 5120.4 (codified at 32 C.F.R 202.1-15). AR 360-81,
chap. 3, controls the establishnent and operation of Corps of
Engi neers (CE) publications within the Arnmy.

715. AR 360-81, para. 3-29b.



716. AR 360-81, para. 3-29b.

717. AR 360-81, para. 3-5a.

718. AR 360-81, para. 3-22.

719. AR 360-81, para. 3-28.

720.791 F.2d 1466 (11lth Cir. 1986).
721.1d. at 1476.

722.

d.

723. Surplus Salvage Sales, Inc. v. Cooper, No. 81-71-ClIV-4, slip
op. (E.D.N. C Nov. 8, 1981) (order granting prelinmnary
i njunction).

724.1d.

725.1d. But see Washington Mercantile Ass'n v. Wllians, 733 F.2d
687 (9th Cir. 1984) (State's prohibition on advertisenents by out-
of - State drug paraphernalia business |awful).

726. AR 210-1, para. 4-2.

727. AR 210-50, para. 3-36; AR 210-7, para. 2-8(f)(17).

728. Message, HQDA, DAAG DPS, 041530 Apr. 84, subject: Home
Busi ness Sales in Famly Quarters.

729. Home sales activity is generally prohibited overseas because
"unique problens . . . do exist overseas associated with the use
of the mlitary postal system for personal conmercial gain and
with host country officials concerned over the inportation of duty
free goods destined for release for profit." |1d. at para. 3.

730.1d. at para. 4. The nmessage also notes that over 50% of Arny
spouses were working as of 1984.

731.1d. at para. 2.

732. See AR 600-50.



733. AR 600-29, para. 1. See also Exec. Order No. 12,353, 47 Fed
Reg. 12,785 (1982).

734. AR 600-29, app. A, para. C3(a). The Conbi ned Federal Canpaign
is optional for installations with |ess than 200 personnel. Id.
at para. A2(c), E4(d).

735.See, e.g., NAACP Legal Defense & Educ. Fund, Inc. v. Devine
727 F.2d 1247 (D.C. Cir. 1984).

736.See, e.g., National Health Agencies' Comm for the Conbined
Fed. Canpaign v. Canpbell, 564 F. Supp. 900 (D.D.C. 1982).

737. AR 600-29, para. 1. See also AR 600-29, app. A, paras. 4f,
4h, 5¢, 5d, 5e, 5g, 5, 5I,(4), and app. A para. A4

"Thernoneters," which indicate the amunt of giving, are
perm ssible at installation (or presumably activity) |evel but may
not indicate the standing of subordinate organizations. AR 600-

29, para. 51 (5).

738. Exec. Order No. 12,353, 47 Fed. Reg. 12,785 (1982). See AR
600- 29, para. 8.

739. AR 600-29, para. 8.
740. AR 600-29, para. 8a. See AR 930-4.

741. AR 600-29, para. 8b. Commanders also can permt private
organi zati on benefits on post. AR 600-29, para. &. See al so
DAJA- AL 1981/2748 (14 May 1981), digested in The Arny Lawyer, Cct.
1981, at 18, (conmercial carnival used as fund-raising source for
noral e support activities).

742. See AR 600-29, app. A para. Al(a)(1l), C1. Para. Cl defines
voluntary agenci es, as "private, nonprofit, sel f - governi ng
organi zations financed primarily by contribution fromthe public."

743. AR 600-29, app. A, para. C6. Dual solicitation--participation
in the major canpaign and additional independent solicitation--is
not authori zed.

744.1d. at para. C6(a). Door to door solicitation is at the
discretion of the installation comander. See also DAJA-AL
1977/ 4330 (24 May 1977), digested in The Arnmy Lawyer, Cct. 1977,
at 10.



745. AR 600-29, app. A para. C6(b). Sale of token itens Iike
poppi es by veterans organi zations is an exanple.

746.1d. at para. C6(a) provides that famly quarters solicitation
"may not be conducted by military or civilian personnel in their
official capacity during duty or nonduty hours, nor may such
solicitation be conducted as an official comand- sponsor ed
project." An apparent exception is establishing collection boxes
for the voluntary donation of foods or goods for worthy causes or
participating in other activities to assist "the unfortunate." AR
600-29, para. 4. I d. Additionally, Federal personnel are
encouraged to otherwise participate in voluntary agency work
"consistent with Federal agency policy and prudent use of officia

time." 1d. at para. A3. See also DOD Dir. 5410.18, paras. VC2
(codified at 32 C.F.R 237.4(a)(3) and 237.4(c)(3)).

747.1d. See also app. A, para. A3.

748. AR 600- 29, para. 4c.

749. 1d.

750.DOD Dir. 5410.18, para. VC (codified at 32 CF. R 237.4(a)(3).
See AR 360-61, para. 4-17.

751.DOD Instr. 5410.19, para. Fla(5) (codified at 32 CF.R
238.6(a)(1) note).

752.1d.
753. 1 d.
754. AR 190-24, para. 2-7a. AR 190-24 is a joint service

regul ation codified at 32 C.F.R 631.1-21
755. AR 190-24, para. 2-7b.
756. 1 d.

757. AR 190-24, para. 2-5b, app. B, para. B-5a. Discrimnation
conpl aints based on race, color, sex, religion, age, or nationa
origin which are nade to the Arned Forces Disciplinary Contro
Boards (AFDCB) will be reported by the AFDCB to the |oca
commander i medi ately. I Mmediate notification to the loca
commander is not required in the case of other adverse conditions.



The attention of nmajor commanders is particularly drawn to drug
par aphernalia sources; they are directed to ensure that
subordi nate conmanders assess the availability of paraphernalia in
their areas. AR 190-24, para. 2-2a(7).

758. AR 190- 24, para. 2-1la.

759. AR 190-24, para. 2-1b. The commander responsible for a joint
service AFDCB is referred to as the "sponsoring commander."

760. AR 190- 24, para. 2-4a, app. B, para. B-4a.

761. AR 190-24, para. 2-7b, app. B, para. B-60.

762. AR 190-24, para. 2-7d, app. B, para. B-6b.

763. AR 190- 24, para. 2-7e, app. B, paras. B-6c, B-6e.
764. AR 190- 24, app. B, para. B-6f--B-6h.

765. AR 190- 24, app. B, para. B-6k.

766. AR 190-24, app. B, para. B-6k.

767. AR 190- 24, app. B, para. B-6n.

768. AR 190- 24, para. 2-7c.

769. AR 190-24, app. B, para. B-7.

770.1d. Al though AR 190-24 does not explicitly require AFDCB
action sua sponte, the requirenent for quarterly evaluation of
off-limts establishnents inplies it.

771.157 F.2d 97 (4th Cir. 1946).

772.157 F.2d at 101

773.1d. The result in the case, reversal of the district court's

grant of a prelininary injunction against the joint disciplinary
control board, was based on the ground that the United States had

not consented to suit against itself. The result would be
different today because the United States has waived sovereign
immunity for equitable actions. See 5 U.S.C. «702. |n Harper v.

Jones, 195 F.2d 705 (10th Cir.), <cert. denied, 344 U S. 821




(1952), the Governnent appealed a prelimnary injunction against
an order by the Conmander of Fort Sill declaring a used car
business off-limts after it allegedly defrauded a |ieutenant by
selling hima used, rather than new, car. The district court was
reversed on the same ground as in Ainsworth v. Barn Ballroom Co. - -
that the suit was barred by sovereign immunity. Nevertheless, in
dicta, the court also held off-linmits action to be a |awful
exerci se of executive authority and the application of off-limts
authority in the specific circunmstances | awful:

W think it clear that the regulations gave the
Ceneral, for the health and welfare of the troops
under his command, power and authority to declare
the establishment of the plaintiffs "off limts."

195 F. 2d at 707.

774.1n Metlin v. Palastra, 729 F.2d 353 (5th Cir. 1984), the court
suggests that there is no property interest with which the
mlitary interferes when soldiers are ordered not to do business
with a particular establishnent. In Treants and Associates, Inc

v. Cooper, No. 82-57-CIV-4 (E.D.N.C. Oct. 28, 1982) (order denying
nmotion to disnmiss), the conplaint against Canp LeJdeune's off-
limts action for instances of prostitution and solicitations of
prostitution survived a nmotion to dismiss in part because the
court concluded that there could be a liberty interest raised by
the stigma which acconpanies an off-limts declaration. Also, in
wantland v. Gravely, No. 76-95-T (S.D. Cal. May 19, 1976) (order
granting in part and denying in part motion to dismiss), a court
found that economic loss was sufficient to give a nerchant
standing to press clains under the APA and the due process cl ause.

775.1n Treants and Associates, Inc. v. Cooper, No. 82-57-ClV-4
(E.D.N.C. Cct. 28, 1982) (order denying notion to dismss), the
notice to adult book store owners was inadequate because although
the notice identified an imm nent threat to mlitary personnel for
i nstances of prostitution and solicitations of prostitution

details concerning these transactions were absent. The court al so
identified the possibility of a failure of the Army to give
initial notice of the off-limts action and an opportunity to cure
and a failure to undertake informal corrective measures first. In
Doe v. Fulham No. 83-137-CIV-4 (E.D.N.C. July 3, 1984) (order
granting sumuary judgnent), a Marine and the operator of an off-
limts "adult" establishnent challenged the decision by Canp
LeJeune that the sale of sexually explicit materials and limted



nmeans of access and exit hazarded the discipline, health, norale,
safety, norals or welfare of Marine patrons. The court declined
to review the clainms based on M ndes v. Seanan, 453 F.2d 197 (5th
Cir. 1971). In considering whether to review, the court observed
that the operator's first amendment claim was derived from the
right of the Marine and while there was a constitutional interest,
it was weak and the danger of irreparable harmto the Marine if
deni ed access to sexual l y-explicit mat eri al was smal | .
Continuing, the court concluded that the off-limts decision was
exclusively within the discretion of military authorities to make
and that commanders--not the courts--are specifically trained and
equi pped to decide what is required to maintain proper mlitary
di sci pli ne. In Wantland v. Gravely, No. 76-95-T (S.D. Cal. My
19, 1976) (order granting in part and denying in part notion to
dismiss) the court concluded that a nmerchant who could only
denonstrate econonmic |oss could not assert the first amendnent
rights of Marines kept from the Capri Tavern, an establishnment
near Canp Pendl eton, which was allegedly a gathering place for
honpsexual s.

776.1n the Criminal Proceedings v. Shuhmann for Insult, R Reg. 2
St 140/82 (VerfGH Bayern Mar. 7, 1983).

777. St GB «185.

778. AR 190-5 (codified at 32 CF.R pt. 634) is the principal
ref erence. See also AR 385-55 (principally pertains to Arny
vehi cl es). The Department of Defense Directive on which the
previous edition of the Arny regulation was based was upheld in
Royal Standard Life Ins. Co. v. MNamara, 344 F.2d 240 (8th Cir.
1965) .

779. AR 190-5, para. 3-1.

780. AR 190-5, para. 3-2.

781.1nstallation vehicle codes should, where possible, conformto
the law of the State. AR 190-5, para. 4-2.

782. AR 190-5, para. 3-4.

783. AR 190-5, para. 3-4.

784. AR 190-5, chap. 5.



785. AR 190-5, para. 5-3.

786. AR 190-5, para. 2-5.

787. AR 190-5, para. 2-5.

788. AR 190-5, para. 2-6.

789. AR 190-5, para. 2-6.

790. AR 190-5, para. 2-3 (codified at 32 C.F. R «634.2(c)).
791. AR 190-5, para. 2-5.

792. AR 190-5, para. 2-6.

793. AR 190-5, paras. 2-5.

794. AR 190-5, para. 2-7.

795. AR 190-5, paras. 41, 4-2. Sonme State statutes provide that
installation conmanders can set speed limts. When a comander
acts in accordance with such a statute, violations are clearly
puni shabl e under the statute. DAJA- AL 1977/6340, 30 Jan. 1978
Even where the statute does not nanme comuanders as |ocal
authorities who <can set limts, violations my still be
enforceable. See infra para. 2-19, notes 413-416.

796. See JAGA 1963/3678 (8 Mar. 1963), digested in 125 Judge
Advocate Legal Service 11 (1963) (discussing w thdrawal of
operators' pernmts under the Civilian Personnel Regulations then
applicable).

797. See AR 210-16; AR 210-50; AR 210-12.

798. AR 210-50, para. 3-5, table 3-3. Table 3-3 lists the
priorities to be considered in assigning quarters. Addi tiona
considerations include the grade of the soldier and size and
conposition of the famly.

799. AR 210-50, para. 3-17a. The "mininmum acceptable overall
occupancy rate" for adequate family housing is 98% AR 210-50
para. 4-1la.

800. AR 210-50, para. 3-17a through 3-17f. Purchase of a house or
nobi | e hone precl udes involuntary assignnent.



801. AR 210-50, para. 3-17f.

802. AR 210-50, para. 3-7a. AR 210-12, para. 2-3b, prescribes that
when inadequate public quarters are occupi ed by unifornmed sol diers
and their fanmlies no nmore than 75% of the Basic Allowance for
Quarters (BAQ shall be forfeited.

803. AR 210-11, para. 3-7c.

804. AR 210-11, para. 3-8g.

805. AR 210-11, para. 3-18. Only personnel in grades E-6 or bel ow
can be involuntarily assigned.

806. AR 210-11, paras. 3 8b, 3-15a. Except for civilians enpl oyed
in key and essential positions, occupancy term nates after five
years. AR 210-11, para. 3-15b.

807. AR 210-11, para. 3-14a.

808. AR 210-11, para. 3-8c.

809. AR 210-11, para. 3-8d.

810. AR 210-11, para. 3-16.

811. AR 210-11, paras. 3-8c(1l), 3-8d, 3-14b. See AR 210-12.
Contractor personnel pay rent wherever the quarters are | ocated.
Fam |y housing anywhere can be rented to civilian enpl oyees when
it is excess. AR 210-50, para. 3-20.

812. AR 210-11, paras. 3-17, 3-18.

813. AR 210-50, para. 3-26a(2).

814. AR 210-11, para. 3-19a(2).

815. AR 210-11, para. 3-19c; AR 210-50, para.  3-26c. I'n
term nations of unacconpanied quarters, only civilians are
entitled to 30 days notice, and then only "whenever possible."

816. AR 210-50, para. 3-26b(2).

817. AR 210-50, para. 3-26b(3). An exanple of misuse would be use
of quarters for unlawful comercial activity or renting assigned



famly quarters for gain. See AR 210-7, para. 2-8f(17); DAJA-AL
1977/ 2553 (30 Apr. 1976), digested in The Arny Lawer, Apr. 1980
at 34, (concerning unlawful rental of quarters). But note that
"cottage" industries generally should be approved in the United
States. See supra para. 2-17, notes 197, 198.

818. AR 210-11, para. 3-19a(4). In this connection, conmanders can
direct that quarters be inspected to determ ne conpliance wth
post heating and cooling guidelines. DAJA- AL 1979/2985 (16 July
1979), digested in The Arny Lawer, Apr. 1980, at 35. Discretion
is given to nmajor commands to identify other criteria for
term nation. Para. 319a(7). Wth one exception, the criteria
for termination in para. 319a only apply to soldiers. Criteria
for terminating civilian quarters are unclear. Para. 3-19c, which
is primarily a notice provision, States that "Civilian enployees
will be notified in witing to vacate . . . quarters at the
di scretion of the installation commander." This provision seens
to give broad authority to the commander in the absence of clearer
criteria.

819. JAGA 1963/3601 (15 Feb. 1963), digested in 123 Judge Advocate
Legal Service 10.

820.305 F. Supp. 564 (D. Mass. 1969).

821. AF Reg. 30-6, para. 11, provided for term nation when "there
exi sts misconduct on (the sponsor's) part or that of his
dependents involving msuse of famly housing or other conduct
contrary to safety, health, and norals."

822.305 F. Supp. at 566.
823.305 F. Supp. at 567. See also United States v. County of
Hunbol dt, 445 F. Supp. 852 (N.D. Cal. 1978) (quarters issued to

service nenbers for benefit and conveni ence of United States).

824. See generally Grahamv. Richardson, 403 U. S. 365, 374 (1971).

825. See Board of Regents v. Roth, 408 U. S. 564 (1972).
826.677 F.2d 957 (2d Cir. 1982).
827.f particular significance is the fact that the district court

held there was no property interest in the prison apartnents,
relying on Hines v. Seanman. See 522 F. Supp. 57 (S.D.N. Y. 1981).




828.See 37 U . S.C. =101 (25).

829. The Judge Advocate Ceneral has advised that there is no
property interest in Government quarters. DAJA- AL 1979/1877 (2
Mar. 1979), digested in The Arnmy Lawyer, Oct. 1979, at 12. The
rationale of the opinion is that quarters are furnished for the
benefit and convenience of the United States and not of the
i ndi vi dual . Because a property interest does not arise from
uni l ateral expectation of a benefit, Board of Regents v. Roth, 408
US 564, 577 (1972), there is no property interest in the
quarters.

830. AR 210-50, para. 3-32. Although AR 210-50 addresses renedia
actions to be taken when there is a failure to termnate, AR 210-
11, relating to unacconpani ed housing, does not. Nevert hel ess

the procedures in AR 210-50 logically apply in either situation

831. AR 210-50, para. 3-33.

832. AR 210-50, paras. 3-33, 3-34. See also U S. Attorney's
Manual , & 5-1.310Ala (authorizing direct action by U S. attorneys
in "actions to recover possession of property from tenants,
squatters, trespassers, or others, and action to enjoin trespasses
on Federal property").

833.10 U.S.C. «1074(A); AR 40-3, para. 4-1. Reserve and Nationa
Guard personnel also have |linmted entitlenent. Para. 4-2.

834.10 U.S.C. «1074(b), AR 40-3, para. 4.11 (retirees); 10 U S.C
#1076(a), 1076(b); AR 40-3, para. 4-12 (fanm |y nenbers).

835.10 U S.C. «1076(c). Although contained within 1076, which
pertains exclusively to family nenbers, the authority of the
officer in charge logically applies to retirees' eligibility as
wel | .

836. AR 40-3, para. 4-18. Local facilities are presuned i nadequate
where nore than 30 miles away or where there is, on average, |ess
t han one dentist per 2,000 popul ation.

837. AR 40-3, paras. 4-20, 4-22.
838.State rules concerning certification of energency nedica

service (EMS) personnel are binding on civilian EMS personnel if
they are civil servants, but do not affect service nenbers who



provide EMS as part of the Federal function to serve nilitary
medi cal needs. See DAJA- AL 1984/2209 (19 July 1984).

839. JAGA 1969/ 4646 (26 Nov. 1969).

840. 1d. The opinion was in response to a query from Fort Sill
aski ng whether a retiree apprehended for drunk driving and | arceny
could be barred from Fort Sill, including the nedical treatnent

facility and commi ssary. See supra note 555.

841. This would have to be a decision by the nmedical treatnent
facility commander, not the installation conmander. Although JAGA
1969/ 4646 suggests that nisconduct in the facility could warrant
the installation commander's bar fromthe installation, it appears
that absent action by the nedical treatnent facility commander,
the installation commander can only issue a tailored bar letter.
Because the statute clearly creates an expectancy in treatnent,
some neasure of due process ought to be given before term nating
medi cal or dental privileges. Note that AR 640-3, para. 41b
provi des that suspension of nedical benefits is not authorized.
In the context of AR 640-3, this prohibition appears to address
only the installation conmander's powers.

842. JAGA 1962/4104 (20 June 1962). Al t hough the opinion is not
framed in ternms of space, facilities, and staff, the sane
rationale that would apply to m sconduct in a facility applies to
this context as well.

843.10 U . S.C. «4711; AR 600-10, para. 8-2a.

844. See AR 600- 33.

845. AR 40-2, para. 4-4a(2).

846. AR 40-2, para. 4-4b.

847. AR 40-2, para. 4-4c. Note that an autopsy on mlitary
personnel whose renmins are found off-post not perforned for a
mlitary purpose nmay violate the Posse Comitatus Act, 18 U S. C
& 1385. DAJA- AL 1979/2893 (27 June 1979), digested in The Arny
Lawyer, Cct. 1979, at 11.

848. AR 40-3, para. 2-24a. MIlitary personnel are subject to

orders to submit to treatnent. See DAJA/ AL 1973/3694 (4 Apr.
1973), digested in The Army Lawyer, Cct. 1973, at 34.



849. AR 40-3, para. 2-24b.

850. AR 40-3, para. 2-24d. A somewhat related issue to consent to
medical care is a termnal patient request to wthhold or
termnate |ife-sustaining procedures. DAJA- AL 1978/ 2402 (8 My
1978), digested in The Arny Lawyer, Sept. 1978, at 29, advised
that such requests should not be honored by mlitary nedica

personnel. On areas subject to Federal |egislative jurisdiction,
the granting of such a request would likely constitute a crimna

hom ci de under Federal |aw, even where a State statute provides
immunity for health-care providers in these circunstances

Regardl ess of the applicability of Federal crinmnal laws, nmilitary
physi cians woul d face liability under the UCMI. \Where a physician
is not liable to either Federal or mlitary crimnal |laws, State
statutes nust be carefully exam ned to determ ne whether the Arny
heal t h-care provider falls under the statutes in question.

851. AR 40-3, para. 2-24d(5).

852. AR 40-3, para. 2-24d(1).

853. 1d.

854. AR 40-3, para. 2-24d(3).

855.1d. at para. 2-24d(4).

856. AR 40-3, para. 2-24d(6).

857.1d.

858. AR 40-3, para. 2-24d(8).

859. See AR 30-19 (conmissary); AR 60-20 (exchange); AR 215-1 and
AR 215-2 (norale, wel f are, and recreation activities and
nonappropri ated fund activities).

860. See AR 60-20, para. 2-14.

861. AR 640-3, chap. 4. But see AR 210-60, dealing with check
cashing privil eges. In connection with check cashing privileges,
AR 210-60, para. 25a, provides that a sponsor cannot be held
liable for acts of famly nmenbers except when a valid agency

rel ati onship exists. See DAJA-AL 1981/2627 (28 Apr. 1981),
digested in The Arny Lawyer, Mar. 1982, at 20; DAJA-AL 1978/2414



(26 Apr. 1978), digested in The Arnmy Lawyer, Dec. 1978, at 17
When an agency relationship exists is up to local interpretation

Thus, an installation commander night presune an agency
rel ati onship exists where a check is drawn on a joint account and
the sponsor is present in the command. Note that the Arny and Air
Force Exchange Service (AAFES) wi |l suspend sponsor check cashing
privileges despite AR 210-60, on the theory that AAFES regul ation
is based on independent authority under AR 60-20, permitted to be
exercised by AR 210-60, para. 1-1b(b). See DAJA-AL 1983/1339 (29
Mar. 1983).

862. AR 640-3, paras. 4-3b(2), 4-6. Only the installation
commander can suspend privil eges; a sponsor cannot suspend his or
her fam |y nmenbers' privileges. DAJA- AL 1978/2772 (8 June 1978),
digested in The Arny Lawer, Dec. 1978, at 17.

863. AR 640-3, paras. 4-4a, 4-4b(1)(a).
864. AR 640-3, paras. 4-4b(1)(c), 4-4c(2).
865. AR 640-3, para. 1-20e, 4-1la.

866. AR 640-3, para. 4-4b(3).

867. AR 640-3, para. 4-4b(4).

868. AR 640-3, para. 4-1f.

869. See AR 640-3, figures 43 through 46. The nmodel letters
refer to a right to subnit matters concerning the subject of a
suspension directly to the installation commander, although figure
4-7 refers to a right to submt nmatters to the designated
representative prior to suspension action being taken. To limt
possi ble challenges, installations should consider providing
initial notice and an opportunity to submit matters in witing
prior to suspension, followed by a right to appeal to the
instal |l ati on commander

870. AR 640-3, para. 4-4c(3).

871. At Fort Sheridan, a Juvenile Case Managenent Team considers
cases of juvenile msconduct and may recomend suspension of post
privileges. Fort Sheridan Reg. 2Z-1 (9 Apr. 1981). The Fort
Gordon Mlitary Tribunal attends to traffic offenses, fishing and
hunti ng of fenses, and other m sdeneanors. U. S. Army Signal Center



and Fort Gordon Reg. 27-2 (20 Jan. 1982). Oher installations,
such as Fort Benning and Fort Meade, rely on a "nilitary
magi strate” who exercises broader jurisdiction. See B.J. Carroll
The Fort Benning Mlitary Magistrate--A New Step in Procedural Due
Process for the Soldier (unpublished); Fort Meade Reg. 27-30
(undat ed) .

872. AR 210-10, para. 2-9.
873. See supra para. 2-14.

874. See also DOD Dir. 5200.8, Security of Mlitary Installations
(July 29, 1980).

875. Congress has recognized mlitary personnel as |aw enforcenent
personnel by including them under the Federal Tort Clainms Act for
any intentional torts they might commit. 28 US. C. «2680h. See
also United States v. Di Re, 332 U.S. 581 (1948).

876. In DAJA-AL 1984/2412 (3 Aug. 1984), The Judge Advocate
Gener al advised that State laws cannot limt the on-post
apprehension authority of mlitary police as to military personne

or civilians "who threaten or inpede the nornmal functioning of the
command by conduct which is criminal or otherw se proscribed by
appropriate regulations.” This position is at odds with the
decisions of a magistrate in United States v. Lucas, No. 5-81-125
MB (N.D. Cal. Sept. 23, 1981), and United States v. Schmi dt, No

5-81-539 MB (N.D. Cal. Aug. 18, 1982), that Navy security police
at Mdffett Field Naval Air Station could not arrest mlitary or
civilian offenders for State offenses because under Cal. Pena

Code «830.9 (West 1984), they did not qualify as "peace officers"”
who have powers of arrest under California law.  Subsequently, in
United States v. Voss, No. CR-84-2051 MAG (N.D. Cal. Aug. 16,
1984), and United States v. Brocknman, No. 84-2052 MAG (N.D. Cal.
Aug. 30, 1984), another nmgistrate held in the case of Fort Od
mlitary police that they had apprehension authority over both
mlitary and civilian offenders who violate State law on mlitary
installations, relying on traffic supervision regulations. See 32

CFR pt. 634, Note that the nilitary police may only take

civilian offenders into temporary custody. See supra note 345.
Thus, mlitary police authority is linmted to the power to
appr ehend.

This equates to the term "arrest" generally wused in State
statutes, which has a different meaning in nmlitary practice.

877.18 U S.C. 1382



878.539 F.2d 14 (9th Cir.), cert. denied, 429 U S. 1024 (1976).
See al so Kennedy v. United States, 585 F. Supp. 1119, 1123 (D.S.C.
1984) (concludi ng, based on AR 210-10 and AR 600-40 that military
police "possess all powers that civilian | aw enforcement officers
have on military property").

879.539 F.2d at 16 (footnotes and citations onitted). See al so
United States v. Matthews, 615 F.2d 1279 (10th Cir. 1980) (Il arceny
conviction affirmed despite lengthy detention by mlitary
authorities before civilian apprehension).

880. UCMJ, art. 7, defines apprehension as "the taking of a person
into custody." Arrest neans restraint of |onger duration based on
an order. UCMJ, art. 9(a).

881. UCMJ art. 7(b) authorizes the apprehension of persons subject
to mlitary law and UCMJ art. 9(c) refers to confinenent of
civilians subject to mlitary |aw. See also R C.M 302, 304.
UCM) arts. 2(a) (10-12) provide for jurisdiction over civilians.
See also RC M 202. Nevertheless, as limted by the Suprene
Court (See McElroy v. United States ex rel. Guagliardo, 361 U.S.
281 (1960); Kinsella v. United States ex rel. Singleton, 361 U S
234 (1960); Reid v. Covert, 354 U S. 1 (1957)), jurisdiction over
civilians is likely limted to wartine overseas. Consequent |y,
these provisions will not support apprehension authority in other
ci rcumst ances.

882.18 U.S.C. «1385.

883.18 U.S.C. «3053.

884.18 U.S.C. «3052.

885.40 U.S.C. «318.

886.Civilian enployees of the Departnment of Defense can carry
firearms when on designated duties. 10 U.S. C. «1585. See AR
190- 14.

887.United States v. Burgos, 269 F.2d 763 (2d Cir. 1959);

888.316 F.2d 113 (9th Cir. 1963).

889.1d. at 117. See also Alexander v. United States, 390 F.2d 101

(5t h Gr. 1968); United States v. Lodew jkx, 230 F. Supp. 212
(S.D.N. Y. 1964).



890. JAGA 1952/4398 (13 June 1952), digested in 2 Dig. Ops. MI.
Security, «20.1.

891. Op JAGN 1951/38 (26 Nov. 1951), digested in 1 Dig. Ops. MI.
Security, = 20.1. See Furman, Restrictions Upon Use of the Arny
| nposed by the Posse Comitatus Act, 7 M| L. Rev. 85, 103 (1960).

892. U. S. Civil Service Conmm ssion, Posi tion Cl assification
St andards, GS-083, at 2 (Aug. 1974).

893. U. S. Civil Service Conmm ssion, Posi tion Classification
St andards, GS-085, at 3 (June 1968).

894.1d. at 3-4.

895. Cont ract or per sonnel cannot perform "Gover nnent a
functions.” Consequently, "contract guard" duties should not
i nclude the exercise of discretionary application of Governnent
authority in the general enforcenent of |aws and regul ations. One
issue that arises in connection with use of contract guards and
policenmen is the liability of contractors for nmisdeeds. In Riklon
v. Washington Patrol Service, No. 1982-127 (Hi gh Court, Rep. of
Marshal | |slands Apr. 13, 1984) (decision and order deternining
nmotion to dismiss), the court held that a contractor shared the
sovereign inmunity of the United States for injuries sustained by
an arrestee during an arrest nmmde under the direction of an
installation commander. \Where, however, an arrestee is beaten in
the course of an arrest and the assault was not a necessary part
of the arrest, the contractor was not inmune to suit.

896. AR 210-10, para. 2-23a.

897.1d. See also MI. R Evid. 313(b).
898. AR 210-10, para. 2-23c(3)(b).
899. 1 d.

900. AR 210-10, para. 2-23c(3)(c). See DAJA-AL 1973/5037 (29 Nov.
1973); DAJA-AL 1970/4891 (13 Nov. 1970).

901. AR 210-10, para. 2-23c(3)(a).

902. AR 210-10, para. 2-23c(1). See JAGA 1956/8555 (26 Nov. 1956).



903.See MI. R Evid. 314(q).
904.See MI. R Evid. 314(e)
905.See M. R Evid. 315.

906.547 F.2d 863 (5th Cir. 1977). See also United States v.
Mat hews, 431 F. Supp. 70 (D. Colo. 1976).

907.547 F.2d at 866.
908.396 F. Supp. 890 (D. M. 1975).
909.396 F. Supp. at 898.

910. 1 d.

911. 396 F. Supp. at 900 (citing United States v. Vaughan, 475
F.2d 1262, 1264 (10th Cir. 1973)). See United States v. Jenkins,
986 F. 2d 76 (4th Cir. 1993) (No probable cause needed for
warrantl ess search on closed nilitary installation). See al so
JAGA 1963/3995 (12 July 1963), 134 Judge Advocate Legal Service 6
(1963) (written consent to search can be condition of civilian
enploynment in critical area); DAJA-AL 1970/4891 (13 Nov. 1970)
(mlitary necessity warrants searches in restricted areas).

912.396 F. Supp. at 901.
913.18 U.S.C. =7(3).

914. United States v. Erdos, 474 F.2d 157 (4th Cir.), cert. denied,
414 U.S. 876 (1973).

915. United States v. Blunt, 558 F.2d 1245, 1247 (5th Cir. 1977)
(citing id. at 159).

916. United States v. Bowers, 660 F.2d 527 (5th Cir. 1981) (child
abuse committed on Fort Benning); United States v. Piggie, 622
F.2d 486 (10 Cir. 1980) (sodony on Fort Leavenworth); United
States v. Lavender, 602 F.2d 639 (4th Cir. 1979) (offense
committed on Blue Ridge Parkway in Virginia); United States wv.

Blunt, 558 F.2d 1245 (5th Cir. 1977) (assault at Federal
Correctional Institution in Kentucky); United States v. Benson,

495 F.2d 475 (5th Cir.), cert. denied, 419 U S. 1035 (1974)
(robberies at Fort Rucker); United States v. Carter, 430 F.2d 1278




(10th Cir. 1970) (assault at Lowy Air Force Base). See Fed. R
Evid. 201.

917.17 MJ. 207 (C.MA. 1984).

918.18 U.S.C. «1201(a)(2). The kidnapping statute, unique anpng
the major common law crinmes in title 18, "proscribes one crine,

with four jurisdictional bases, interstate or foreign conmerce,
maritinme or territorial jurisdiction, speci al aircraft
jurisdiction and foreign guests of the Governnent." United States

v. Lewis, 662 F.2d 1087, 1090 (4th Cir. 1981), cert. denied), 455
U.S. 955 (1982), cited in United States v. Scholten, 17 MJ. 171,
173 (C. M A 1984). Relying on the territorial jurisdictional
base, the United States charged the Federal offense of ki dnapping
under UCMJ art. 134 which nmakes punishable "crinmes and offenses
not capital." The proper way to charge Kkidnapping is under art.
134, para. 92, pt. IV, MCM 1984.

919.17 MJ. at 214-215 (quoting MI. R Evid. 201(b)).

920. United States v. Bowers, 660 F.2d 527 (5th Cir. 1981), cited
in United States v. Wllianms, 17 MJ. 207, 213 (C.MA. 1984). See
al so DA Pam 27-22, Mlitary Crimnal Law Evidence, chap. 15.

921. 18 U.S.C. «81 (arson), 113 (assault), 114 (nmaimng), 661
(theft), 662 (receiving stolen property), 1111 (rnurder), 1112
(mansl aughter), 1113 (attenpt to conmmt murder or mansl aughter);
1201 (kidnapping--see supra note 925; 1363 (destruction of
property); 2111 (robbery).

922.18 U.S.C. «13. See generally Garver, The Assinmilative Crines
Act Revisited: VWiat's Hot, What's Not, The Arny Lawyer, Dec.
1987, at 12.

923. Report, supra para. 25b, 135 n.6. For exampl es of serious
crimes prosecuted under the Act, See United States v. GIlI, 204
F.2d 740 (7th Cir. 1953) (sodony); Dunaway v. United States 170
F.2d 11 (10th Cir. 1948) (burglary); United States v. Heard, 270
F. Supp. 198 (WD. M. 1967) (carrying conceal ed weapon); United

States v. Titus, 64 F. Supp. 55 (D.N. J. 1946) (enbezzlenent).

924. See Puerto Rico v. Shell Co., 302 U S. 253, 266 (1937).

925. United States v. Wight, 28 F. Cas 791 (D. Mass. 1871) (No.
16, 774).



926.355 U. S. 286 (1958).
927.United States v. Andem 158 F. 996 (D.N.J. 1908).

928. McCoy v. Pescor, 145 F.2d 260 (8th Cir. 1944), cert. denied,
324 U.S. 868 (1945).

929. United States v. Press Publishing Co., 219 U.S. 1, 9 (1911);
Hockenberry v. United States, 422 F.2d 171 (9th Cir. 1970). See
United States v. Ilrvin, 21 MJ. 184 (C MA 1986); United States
v. Dunn, 545 F.2d 1281 (10th Cir. 1976). A Federal regulation
having the force of law also nmekes the State |aw inapplicable.
United States v. Hall, 979 F.2d 320 (3rd Cir. 1992). Conpar e
United States v. Robinson, 495 F.2d 30 (4th Cir. 1974).

930. United States v. Ilrvin, 21 MJ. 184 (C M A 1986).

931.327 U.S. 711 (1946). See also United States v. Butler, 541
F.2d 730 (8th Cir. 1976).

932.327 U.S. at 717. Conpare United States v. Eades, 615 F.2d 617
(4th Cir. 1980) (Federal crinme of assault precluded assinilation
of Maryland crime of "sexual offense in third degree"). But cf.
United States v. Smith, 574 F.2d 988 (9th Cir. 1978) (Federal
pri soners convicted for honpsexual rape under assimlated State
| aw despite existence of Federal assault statute); Field v. United
States, 438 F.2d 205 (2d Cir. 1971) (prosecution under assinilated
State law for nmaliciously shooting with intent to kill wupheld,
despite Federal statute on assault with intent to comrit nurder).
See United States v. Johnson, 967 F.2d 1431 (10th Cir. 1992) (New
Mexi co aggravated Assault statute could be assinmlated where
federal assault statute required specific intent and state statute
did not). See United States v. Lewis, 1994 U S. Dist. LEXI S 4531
(WD. La. Apr. 5, 1994). See also United States v. Wl ker, 552
F.2d 566 (4th Cir. 1979) (UCMJ] at. 111 not an act of Congress
within the neaning of Assinmlative Crines Act. Perm ssible to
charge soldier in Federal Court with drunk driving under State
statute); United States v. Marea, 795 F.2d 1094 (1st Cir. 1986)
(Sailors nay be charged under Assinilative Crinmes Act for drunk
driving despite UCMJ art. 111).

933.See, e.g., United States v. Peck, 545 F.2d 962 (5th Cir. 1977)
(reversing trespass conviction for illegal Ilanding by private

pl ane on Barksdal e Air Force Base).

934.694 F.2d 628 (9th Cir. 1982).



935.694 F.2d at 630-631 (quoting United States v. Barner, 195 F.
Supp. 103, 105 (N.D. Cal. 1961)).

936.694 F.2d at 631. See also United States v. Dreos, 156 F.
Supp. 200 (D. Md. 1957); United States v. Watson, 80 F. Supp. 649
(E.D. Va. 1948). Cf. 42 Conp. Gen. 593 (1963) (roads through
Joshua Tree National Monument are not "public highways" of
California for tax purposes).

937. JAGA 1969/ 4557 (19 Dec. 1969).

938. But see DAJA- AL 1977/6340 (30 Jan. 1978) (State statute giving
"conmmandi ng officer of a U S. nilitary installation" authority to
alter maximum speed |limts under State |aw could be assimlated).

939. Mag. Nos. 8-74-2136M 8-75-1001M (D. Md., filed Cct. 3, 1975).

This unreported opinion denied nmotions to dismss or for
judgments of acquittal of Church, charged with going through a
stop sign, and Metcalf, charged with speeding, as described in the
text.

940.1d. Accord United States v. Hillebrand, Mag. No. 76-536-Mp,
76-618-Mb (D. Kan. filed Dec. 13, 1977) (defendants convicted of
speeding on Fort Riley in violation of speed lints set by
comuander) . See also United States v. Machen, Mag. No. Petty A
225863 (E.D. Vva., Apr. 21, 1978) (citation for speeding at
Arlington Hall Station dismssed because speed limt was not set
either in accordance with State | aw or AR 190-5).

941. See supra para. 2-12. But see Paul v. United States, 371 U S
245 (1963). Logically extended, Paul could require adoption of
even State |l aws which are primarily regulatory in nature.

942.321 U.S. 383 (1944).

943.321 U.S. at 389 n.8.

944. DAJA- AL 1976/ 5788 (15 Nov. 1976) (Kentucky child abuse statute
requiring reporting of child abuse incidents would be assinilated
on Fort Knox in the absence of Army regulation precluding
assimlation).

945.85 F. Supp. 545 (E.D. Va. 1949).

946.81 F. Supp. 611 (E.D. Va. 1949).



947. Letter from Asst. U S, Att'y Gen., Crimnal Division, to
Secretary of Defense, April 29, 1955. See also Johnson v. Yell ow
Cab Transit Co., 321 U S. 383, 390 n.9 (1944) (noting that it is
open to question whether War Department could, consistent with the
scope of Federal statutes delegating this regulatory power, wite
regul ati ons al | owi ng i quor transactions on mlitary
i nstall ations).

948. JAGA 1955-4833 (2 June 1955). AR 215-2, paras. 3-30 and 3-31
provi de that bingo and Monte Carlo ganes can be held on exclusive
jurisdiction installations but not on concurrent jurisdiction or

proprietorial interest installations where State |aw does not
permit (note that 15 U S.C. 1175 prohibits ganbling devices on
either exclusive or concurrent jurisdiction |and). Because AR

215-2 authorizes gaming on exclusive jurisdiction installations, a
State law prohibiting gam ng that would normally operate on the

post will not be assinilated. Because AR 215-2 does not authorize
gaming on other installations, State law will be assimlated on
concurrent jurisdiction installations. Note that AR 215-2 could
authorize ganbling on any nmilitary installation. See DAJA- AL

1981/3952 (16 COct. 1981) (noting that the predecessor regulation
to AR 215-2 was the product of policy rather than |aw). On a
concurrent jurisdiction installation, such a regulation would
preclude assinmilation of State law as Federal |law under the
Assimilative Crimes Act and, on both concurrent jurisdiction and
proprietorial interest installations, it would preenpt State |aw
whi ch woul d ot herwi se operate directly on the installation.

949. Standard G| Co. of California v. Johnson, 316 U. S. 481, 484
(1942), held that Arny regulations have the force of |aw JAGA
1964/ 4031 (12 June 1964), relying on Standard O |, concluded that
post traffic regulations cannot preclude assinilation. St andar d
G| does not conpel this result and, consequently, the issue has
not been recently considered.

950. See United States v. Keys, 392 F. Supp. (WD. Ws. 1975).

951.E.g., chap. 136, 1979 Washington Laws, 1979 Wash. Leg. Svc.
1329, 1331 (West).

952.40 U.S.C. «318a.
953.40 U.S.C. «318a, 318c. This is not an unconstitutional

del egation of legislative power to the Admnistrator. See United
States v. Cassignol, 420 F.2d 868 (4th Cir. 1970).



954.40 U.S.C. «318b. The Adnministrator's authority to wite
regul ations over property under his or her direct control is
unrelated to legislative jurisdiction. Neverthel ess, Congress has
pl aced the limtation on del egations to other agencies, requiring
that there be legislative jurisdiction. Cf. United States v.
Giatta, 580 F.2d 156 (5th Cir. 1978).

955.DOD Dir. 5525.4, Enforcement of State Traffic Laws on DOD
Installations, para. B3 (Nov. 2, 12981) (codified at 32 C.F.R
210.1-4). AR 190-5, para. 43d inplements the directive. See
also 32 C.F.R 634.4(c)(4).

956. DOD Dir. 5525.4, para. C2.

957.21 U. S.C. «801-966. Possessi on, possession with intent to
manuf act ur e or distribute, manuf act ure, di spensi ng, and
di stribution of controlled substances or counterfeit substances
are puni shable under the Act. 21 U S.C. «=841(a). Controll ed
substances are categorized in five schedules (I-V) by the
Administrator of the Drug Enforcenent Administration under

authority of the Attorney General. 21 C F.R 1308.01-51.
Categori zation is dependent on the extent to which a substance has
a medicinal use. Penal ti es depend generally on the category in

which a drug is listed. Sinple first time possession of any drug
i s punishable by inprisonment for up to one year and a fine up to
$5, 000. 21 U S.C. «844. The same punishnent applies to
manuf acture, distribution, or possession with an intent to do
either of Schedule V substances or free distribution of a small
anount of marijuana. 21 U . S.C. =841(b)(3), 841(b)(4).

958. United States v. Lopez, 459 F.2d 949, 954-955 (5th Cir.),
cert. denied, 409 U S. 878 (1972)

959. 1 d.

960. 21 U S.C. «881l. The forfeiture procedure, contained in 21
CFR 1316.71-81 allows officers of the Drug Enforcenent
Administration (DEA) and the FBI to seize property and appraise
it. Property whose value does not exceed $10,000 is forfeited
after general publication for three weeks. 21 C.F.R 1316.75.

Property in excess of that amunt nust be condemmed in district

court. 21 C.F.R 1316.78. Installation |aw enforcenent personnel
shoul d be encouraged to pursue forfeiture action through the DEA
in appropriate cases. Contact between nilitary investigative

authorities and DEA concerning forfeitures does not violate 18
U S.C. «1385.



961. Menor andum of Under st andi ng Between the Departnments of Justice
and Defense Relating to the Investigation and Prosecution of
Crines, signed by the Attorney Ceneral and Secretary of Defense on
14 Aug. and 22 Aug. 1984, respectively.

962.1d. at para. 2. See also AR 27-10, chap. 2.

963.18 U.S.C. «3401(a). See generally M Franks, Prosecution in
Civi l Courts of M nor O fenses Committed on Mlitary
Installations, 51 MI. L. Rev. 85 (1971); Garver, A Legal Guide to
Magi strate's Court, The Army Lawyer, Aug. 1987, at 27. A useful
tool for magistrate court prosecutors to have is Adm nistrative
Ofice of U S Courts, Legal Manual for United States Mgi strates.

964. See AR 27-40, para. 6-5.

965. AR 27-40, para. 6-3.1. art. 6(d), UCM.

966.18 U.S.C. «340(h). Rul es of Procedure for the Trial of
M sdeneanors Before United States Magistrates, rule 2(b)
(hereinafter Mag. R Pro.).

967.18 U. S.C. «3401(e); Mag. R Pro. 5.

968.18 U. S.C. £3402; Mag. R Pro. 1(b). A petty offense is one
for which the maxi mum penalty is a $500 fine and inprisonnent for

six nmonths. 18 U . S.C. «1(3).

969. Mag. R Pro. 4(a). See Fed. R Crim Pro. 3 (conplaint), 7
(indictnment and information).

970. Mag. R Pro. 4(a). Most offenses brought before a magistrate
are initiated by issuance of a DD Form 1805 violation notice. See

AR 190-29. Installation |law enforcement officials nust determnine
whi ch offenses require a mandatory appearance before a mmgistrate
by coordination through the staff judge advocate with the

magi strate and district court since this information is recorded
on the DD Form 1805 when issued to a violator. AR 190-29, paras.
7, 9. Arnmy law enforcement agencies will not accept fines or
collateral or take action concerning nonpaynent delinquencies. AR
190- 29, para. 10. Mlitary police cannot serve the |egal process
of the mmgistrate or take into custody offenders sentenced to
confinenent by the nmmgistrate as these actions would violate 18
U S.C «1385. DAJA-AL 1975/3890 (5 June 1975), digested in 75-7
Judge Advocate Legal Service 31. Service of a violation notice
does not, however, constitute service of the nmagistrate's process.



Sol diers who are subjected to the nagistrate's jurisdiction wll
not be punished under the UCM. AR 190-29, para. 14. I n nost
cases, a soldier can be charged under either Federal |aw or the
UCMI. AR 190-29, para. 14, instructs installation conmanders to
establish policies on how to refer soldiers to the nagi strate when

an act is an offense under both Federal |aw and the UCM. Such
policies must be consi stent Wi th directives of hi gher
headquarters. It is the

policy of the US. Arny Training and Doctrine Conmand (TRADOC)
that "each installation conmander nay deci de the manner and neans
to be used in disposing of traffic offenses committed by military
personnel on their installation;" but, "[i]t is expected that the
US magi strate systemwi |l be used where available." Message from
Commander, TRADOC, Subject: Article 15 Jurisdiction of Traffic
O fenses 041400Z Sept. 1981. It is the policy of the US. Arny
Forces Command (FORSCOM) to use the nmagistrate "wherever feasible"
for "mnor offenses of a civil nature commtted by nenbers of the
Arny, including violations of State traffic |laws made applicable
to the mlitary reservation." Letter from Commander, FORSCOM
Subj ect : Support of Federal Magistrate System by Installation
Commanders (23 Jan. 1978). Wthin these limtations, discretion
rests with the installation commander and not the nagistrate to
det ermi ne which offenses will be channeled into the Federal courts
and which will remain within the mlitary justice system \ere a
soldier is charged in magistrate court, convicted, and fined, DD
Form 139 can be used by the soldier to initiate a voluntary pay
deduction as the result of an initiative by Fort Riley, approved
by the Director of Finance and Accounting, U S. Arnmy Finance and
Accounting Center, on 19 Sept. 1979. Letter from Major General
R G Fazakerly to Commander, FORSCOM Subject: DD Form 139,
Vol unt ary

Pay Deductions (19 Sept. 1979).

971. 18 U.S.C. «3402; Mag. R Pro. 7. The defendant is not
entitled to a de novo appeal to the district court. Mug. R Pro.
7(e).

972.Mag. R Pro. 3(a).

973.18 U. S.C. «3401(f).

974.1d. See C.F.R 52.02(b).

975. A juvenile is a person who is not yet 18. Persons who are not
yet 21 can be treated as juveniles where the offense wth which



they are charged was comrtted before the age of 18. 18 U.S.C
#5031.

976. Whet her the State has jurisdiction is largely a question of
subject matter jurisdiction over the offense. Excl usi ve Feder al
legislative jurisdiction is not a bar to the exercise of State
jurisdiction where military authorities agree to the State's
exercise of its jurisdiction. See State in Interest of D.B.S.,
349 A.2d 105 (N.J. Super. Ct. 1975). Cf. U S. Attorney's Mnual,
# 9-8.110 (speaking of exclusive and concurrent jurisdiction, but
not necessarily in the sense of |egislative jurisdiction).

977.18 U.S.C. «5032. The Attorney General, vested with the power
to certify, has delegated the power to United States attorneys
general ly. U.S. Attorney's Manual, «9-8.100, 110. See United
States v. Daye, 696 F.2d 1305 (11th Cir. 1983); United States v.
Cuono, 525 F.2d 1285 (5th Cir. 1976). The mmj or purpose of the
Juvenil e Delinquency Act is to encourage greater State action in
juvenile matters. U. S. Attorney's Manual, «9-8.120.

978. 18 U.S. C. «5032.
979. 18 U.S.C. «3401(g). Certification can follow filing of a

conplaint and issuance of an arrest warrant but nust precede the
filing of an information. U S. Attorney's Manual, «9-8.120.

980. 18 U S.C #3401(Q) . Note that there are other
restrictions where juveniles are concerned. Fi ngerprinting,
phot ographing, and release of a juvenile's nane wthout the
court's consent is prohibited. 18 U S.C. «5038(d).

981.18 U. S.C. «5032.

982.18 U.S.C. «5032; U S. Attorney's Minual £9-8.130.

983. AR 500-50, Civil Disturbances, paragraph 1-2a.

984. AR 500- 50, paragraph 1-2b.

985. AR 252-13, dossary, and DOD 3025.12-D, paragraph |VB.
Physi cal Security UPDATE, Consolidated G ossary ("terrorisn').

986. AR 500- 50, paragraph 1-2c.

987. AR 500- 50, paragraph 1-2d.



988. AR 500- 50, paragraph 1-2f.
989. AR 500- 60, Disaster Relief, appendix A, paragraph A-13.

990.46 C. J.S. Insurrection and Sedition «1a (1946).

991. AR 310-25, Dictionary of United States Arny Terns, page 150.
992. AR 500- 60, appendi x A, paragraph A-11.

993. AR 500-51, Support to Civilian Law Enforcenent, paragraph 1-
3b.

994. AR 500- 60, appendi x A, paragraph A-17.

995. AR 500- 60, appendi x A, paragraph A-10.

996. AR 500- 51, paragraph 1-4a.

997.18 U.S.C. «1385.

998. Bl ack's Law Dictionary 1046 (5th ed. 1979).

999. Furman, Restriction Upon Use of the Arny |Inposed by the Posse
Comitatus Act, 7 MI. L. Rev. 85 (1960). See also Rice, New Laws
and Insights Encircle the Posse Conitatus Act, 104 MI|. L. Rev.
109 (1984); Hilton, Recent Developnents Relating to the Posse
Comitatus Act, The Army Lawyer, Jan. 1984, at 1; and Meeks,
Illegal Law Enforcenment: Aiding Civil Authorities in Violation of
the Posse Comitatus Act, 70 MI. L. Rev. 83 (1975), for a
conprehensive treatnment of the subject of nilitary assistance to
civil law enforcenment officials.

1000. 18 U. S. C. «1385.

1001. Dep't of Defense Directive No. 5525.5, DOD Cooperation with
Civilian Law Enforcenent Officials, encl. 4, sec. C2 (22 March
1982) [hereinafter DOD Dir. 5525.5]. Secretary of the Navy
Instruction No. 5820.7A, subject: Cooperation with Civilian Law
Enforcenent O ficials; Posse Comitatus Act (13 Decenber 1984),
made the prohibition of the Posse Comtatus Act applicable to Navy
and Marine Corps personnel unless their involvenment in executing
| ocal, state, or federal |aw was authorized by the Secretary of
the Navy or was pernissible under the Constitution or Act of
Congr ess.



1002. AR 500-51, paragraph 3-2.

1003.See 14 U.S.C. 2. The primary duties of the Coast Cuard lie
in the enforcement of all applicable federal laws wthin its
statutorily described jurisdiction.

1004.18 U. S. C. «1385.

1005. Taylor v. State, 645 P.2d 522 (Ckla. 1982). Mlitary
intervention was excessive where drug suppression team nenber
acted undercover to target civilian drug source, was provided drug
pur chase nonies and wired for sound by civilian police, pulled his
service revolver during arrest, participated in search of civilian
defendant's hone, and seized the evidence, which he later
submtted directly to civilian crinme | aboratory. PCA was viol ated
and evi dence was excl uded.

1006. United States v. Walden, 490 F.2d 372 (4th Cir. 1974).
Evi dence was not excluded where three marines were used as
undercover agents to investigate store that was suspected of
selling firearms to mnors and non-residents, in contravention of
state | aws. Despite violation of Secretary of the Navy
Instruction, practice was not so w despread such that exclusion
would act as a deterrent. State v. Danko, 548 P.2d 819 (Kan.
1976) . Evi dence was not excluded where mlitary policeman
participated in search of arned robbery suspect's car at request
of civilian law enforcenment official with whom he was conducting a
joint patrol pursuant to city/mlitary program

1007. U. S. Const. anend |V.

1008. See, e.g., United States v. Jaramillo, 380 F. Supp. 1375 (D

Neb. 1974). Def endant was prosecuted for obstructing federal |aw
enforcenent officers in the lawful performance of their duties in
violation of 18 US.C «231(a)(3). The court held that the

government had failed to carry its burden of proving that the
actions of marshals and FBI agents were |lawful in view of materia
contribution of military personnel to their containnent operation
in connection with a civil disorder in the village of Wunded Knee
on the Pine Ridge Reservation in South Dakota in March 1973.

1009.28 U. S. C. «2671-2680.

1010.28 U.S.C. «2679.



1011. See, e.g., Wynn v. United States, 200 F. Supp. 457 (E.D.N.Y.
1961). In Wynn, an Air Force commander provided a helicopter and
crew to a sheriff for his use in searching for escaped civilian
prisoners. During the search the helicopter's rotor struck a tree
which resulted in injury to a civilian bystander named Wynn. A
claim was filed against the federal Governnent under the federa

Tort Clains Act. On the issue of whether Wynn's injuries were
caused by a federal enployee acting within the scope of his office
or enploynment, the court held that the use of the Air Force
helicopter crew in the execution of state law was a violation of
the Posse Conmitatus Act and that the crew nmenbers were
consequently not acting within the scope of enploynent when Wynn
was injured. As a result of this ruling, the individual crew
menbers, and not the United States, faced personal tort liability
for Wynn's injuries.

1012. Bi ssonette v. Haig, 800 F.2d 812 (8th Cir. 1986) (en banc),
aff'd for lack of a quorum 108 S. Ct. 1253 (1988). A nunber of
resi dents of Whunded Knee, South Dakota, brought a suit in federa
court to recover dammges for allegedly having been kept fromtheir
homes or forcibly confined due to federal |aw enforcenent
activities directed and supervised by the defendants during the
I ndi an occupati on of Wunded Knee in 1973.

The plaintiffs claimed, inter alia, that the use of nilitary
personnel in civilian |aw enforcenment violated the Posse Conitatus
Act and therefore entitled them to damages. Finding that a
violation of the Posse Comtatus Act would not give rise to a
civil cause of action, the court held that the conplaint failed to
state a cause of action. The Court of Appeals reversed. On
review, the Suprene Court affirmed for |lack of a quorum when Chi ef
Justice Rehnquist and Justices O Connor, Kennedy, and Scalia
disqualified thensel ves wi thout explanation

1013. AR 500-51, paragraph 3-4a.

1014. The Mlitary Purpose Doctrine is a concept that has been
devel oped over the years through opinions of The Judge Advocate
General of the Arny. In this regard, see the follow ng opinions
of The Judge Advocate General: JAGA 1956/8555, 26 Nov. 1956; JAGA
1959/ 1745, 16 Feb. 1959; DAJA-AL 1973/5259, 4 Jan. 1974; DAJA-AL
1979/ 2893, 27 Jun. 1979.

1015. AR 500-51, paragraph 3-4a.

1016. AR 500-51, paragraph 3-4b.
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1039. AR 500-50, paragraph 2-3a.

1040. I d.

1041.U.S. Const. art. II, Section 3.
1042.10 U.S.C. «332.

1043.U. S. Const. anend. XIV.

1044.10 U. S. C. «333.

1045.10 U.S.C. «334.

1046. AR 500- 50, paragraph 2-3b.
1047.1d.

1048. AR 500-51, paragraph 3-4b(2).
1049. AR 500-51, paragraph 3-4a(3).
1050. See 18 U.S.C. 1382.

1051. AR 500- 50, paragraph 2-4a.

1052. AR 500-50, paragraph 2-7.

1053. AR 500-50, paragraph 2-3a. The responsibility for the
managenent of the federal response to acts of terrorismin the
United States rests wth the Attorney Ceneral. Thi s

responsibility and the responsibility of DOD and the FBI are
detailed in a Menmorandum of Understanding executed in the Summer
of 1983, the title of which is Use of federal Mlitary Force in
Donmestic Terrorist Incidents. See infra Appendix A.

1054. AR 500-50, paragraph 2-3a.

1055. FM 19-15, Civil Disturbances, paragraph 2-2a.

1056. AR 500- 50, paragraph 3-1.

1057. AR 500-50, paragraph 3-1a.



1058. AR 500-50, paragraph 3-1b. See also FM 19-15, paragraph 2-
2d.

1059. FM 19- 15, paragraph 2-2d.

1060. FM 19- 15, paragraph 2-2e.

1061. FM 19- 15, paragraph 2-2e(2).

1062. AR 500-50, paragraph 3-3. See also FM 19-15, paragraph 2-2f.
1063. FM 19- 15, paragraph 2-2f(2).

1064. AR 500-50, paragraph 2-3a.

1065. AR 500-50, paragraph 3-3c.

1066. FM 19-15, paragraph 4-12a. See also Mirray, Civi l

Di sturbance, Justifiable Hom cide and Mlitary Law 54 MI. L. Rev.
129 (1971).

1067. FM 19- 15, paragraph 4-12b.

1068. AR 500-50, paragraph 1-3d. See also FM 19-15, paragraph 2-
11. In addition to the requirements of AR 500-50 concerning
detaining civilians, the provisions of Departnment of the Arny
Civil Disturbance Plan (Garden Plot (U) nust be strictly
observed.

1069. AR 500-50, paragraph 1-3d.

1070. AR 500-50, paragraph 3-3. See FM 19-15, paragraph 2-1b for a
di scussion of searches during civil disturbances. Searches of
femal es nust conform with the procedures specified in FM 19-15,
par agr aph 5-18.

1071. FM 19-15, paragraph 7-36. Maximum utilization of federal,
state, or local public property is desirable from the standpoint
of minimzing clains for property damage.

1072.18 U. S. C. e25231-233.

1073. AR 500-50, paragraph 2-9.

1074.42 U S. C. «5121-5189.
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